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CHECKLIST
I. Is The Case Justiciable?

A. Can The Court Hear The Case?

1. Is there jurisdiction?

2. Does the court want to hear it?

3. Are they adjudicating a non-state action under the 14th Amendment?

B. Can The Plaintiff Bring The Case?

1. Is it an advisory opinion?

2. Does the plaintiff have standing?

3. Is there a case or controversy?

4. Is there congressionally created standing?

II. Is There A Congressional Act?

A. Do They Have The Power To Act?

1. Does it involve the commerce clause power?

2. Does it involve the conditional spending power?

3. Does it involve the taxing power?

4. Does it involve the usage of an enumerated power?

B. Have They Exceeded Their Power?

1. Have they commandeered state resources/sovereignty?

2. Have they delegated their power? 
3. Are they exercising a legislative veto?

4. Does it involve removal?

III. Is There A State Action?

A. Do They Have Power To Act?

1. Is it violative of the dormant commerce clause?

2. Is it violative of substantive due process?

3. Is it violative of the privileges or immunities clause of the 14th Amendment?

4. Is it preempted by federal action? 

IV. Is There An Executive Action?

A. Is There Power To Act?

1. Does it involve inherent presidential power?

2. Does it involve executive privilege?

3. Does it involve veto power?

4. Does it involve appointment power?

5. Does it involve removal power?

CAPSULE SUMMARY 

I. Is the case justiciable (subject to trial in court)?

A. Can the court hear the case?

1. Is there jurisdiction?

a. Is there a congressional exception?

i. If so, then does it apply to the appellate jurisdiction of the court?

A. Not original jurisdiction

1. States are parties

2. Involving ambassadors

B. Not removing all appellate jurisdiction

ii. Does it apply to a complete class of cases?

A. Not trying to overrule a specific case

2. Does the court want to hear it?

a. Does it involve a political question?

i. Actions constitutionally reserved to a branch other than the judiciary

ii. Invoked by the court to preserve its legitimacy

A. Usually applied to elections, impeachment, political processes

3. Are they adjudicating a non-state action under the 14th Amendment?

a. Exceptions:

i. Where the private action is one regularly reserved to governmental functions (utility companies, prisons, etc.)

ii. Where the private conduct was encouraged, authorized, or facilitated by the government

B. Can the plaintiff bring the case?

1. Is it an advisory opinion?

a. The opinion does not have a binding effect

2. Does the plaintiff have standing?

a. Has he suffered an injury in fact?

b. Is there a causal connection between the injury and the conduct complained of?

c. Can the court redress the injury?

3. Is there a case or controversy?

a. Is the case ripe (not too early)?

b. Is the case moot (not too late)?

i. Already resolved

ii. Exceptions:

A. Capable of repetition but avoiding review (e.g. not resolved, abortion, etc.)

B. Voluntary cessation (not resolved)

4. Is there congressionally created standing?

a. Does it violate the separation of powers?

i. Is the legislature engaging in a function of the executive or judiciary? (vindicating political issues)

ii. Did the legislature create a right upon infringement of creates standing?

II. Is there a congressional act?

A. Do they have the power to act?

1. Does it involve the commerce clause power?

a. Congress can regulate:

i. The channels of interstate commerce

ii. The instrumentalities of interstate commerce

iii. Intrastate activities that have a substantial effect on interstate commerce

A. Taken in the aggregate if economic or commercial in nature

B. Under Lopez, a statute must have a jurisdictional element to be valid

C. Under Garcia, Congress can regulate state action if the regulation applies equally to both private parties and the state 

2. Does it involve the conditional spending power?

a. Is it in pursuit of the general welfare?

b. Are the conditions unambiguous?

c. Are the conditions relevant to the spending program?

d. Are the conditions coercive?

3. Does it involve the taxing power?

a. Is it designed to generate revenue for the common defense and general welfare?

4. Does it involve the usage of an enumerated power?

a. If yes, then apply the necessary and proper clause
i. Congress has the implied power to take any action necessary and proper to achieve an enumerated end

A. They can use any means rationally related to the exercise of the enumerated power

B. Have they exceeded their power?

1. Have they commandeered state resources/sovereignty in violation of the 10th Amendment?

2. Have they delegated their power?


a. They cannot delegate unfettered power

b. Must have a set of goals or principles

3. Are they exercising a legislative veto?

a. It is a violation of separation of powers for Congress to be able to veto an executive action

4. Does it involve removal?

a. Congress may only remove an executive official through the impeachment process

i. House votes to impeach by a majority 

ii. Senate tries and convicts by 2/3 vote

b. Congress cannot impede the President’s ability to take care that laws are faithfully executed

III. Is there a state action?

A. Do they have power to act?

1. Is it violative of the dormant commerce clause?

a. Does it discriminate against interstate commerce (facially or in effect)?

i. If yes, then rigorous scrutiny

b. Does it unduly burden interstate commerce?

i. If yes, then weigh the burdens vs. the benefits

c. Exceptions:

i. Congressional approval

ii. Market participant exception

2. Is it violative of substantive due process?


a. Does it violate a fundamental right?

i. A fundamental principle of liberty and justice which lies at the base of all our civil and political institutions

A. 1st Amendment rights, interstate travel, voting, fairness in a criminal proceeding, privacy in: marriage, contraception, procreation, abortion, raising children, family rights, declining medical treatment

ii. If yes, then apply strict scrutiny

iii. If no, then apply rational basis

3. Is it violative of the privileges or immunities clause of the 14th Amendment?

a. Does it abridge the right of national citizenship?

i. The right to interstate travel, to enter onto public lands (rights surrounding the discrimination of black assimilation post-Civil War)

ii. If yes, then strict scrutiny

A. Only valid if necessary to achieve compelling state interest

4. Is it preempted by federal action?

a. Express preemption

i. There is express preemptive language

b. Implied preemption

i. Field preemption

A. The scheme of federal regulation is so thorough that there is no room for the states to supplement it

ii. Conflict preemption

A. Impossibility: compliance with both federal and state regulation is impossible

B. Obstacle: the state law frustrates the purpose of the federal law (stands as an obstacle to its objectives)

iii. Exceptions:

A. The federal statute merely sets a floor/minimum (the state law supplements)

IV. Is there an executive action?

A. Is there power to act?

1. Does it involve inherent presidential power?

a. Foreign policy

i. The president may speak on behalf of the U.S. without Congressional approval

b. Commander in Chief

2. Does it involve executive privilege?

a. The President can keep communications involving military or national secrets confidential

i. Qualified as not extending to criminal prosecutions

b. Executive immunity

i. The president is absolutely immune from liability arising from his official acts (does not extend to non-official acts, nor delay of pending suits)

3. Does it involve veto power?

a. Presentment

i. A bill must be presented to the President for veto

b. Line item veto

i. Is it a violation of the separation of powers for the President to veto individual line items of legislation prior to signing it into law

4. Does it involve appointment power?

a. Principal officers (Supreme Court Justice, Ambassador, Cabinet Head, etc.)

b. Inferior officers (independent counsel, agency head, etc.)

i. Congress may vest the appointment power solely with the executive branch

5. Does it involve removal power?

a. The president has the absolute power to remove those subordinate to the executive department

i. This does not apply to those who have quasi-judicial/quasi-executive functions

b. This can be limited by Congress to “just cause”

SUMMARY OF POLICIES
I. Role of each branch
A. Legislature: through a politically accountable system, to establish laws of the several states (Article I)
B. Executive: through a politically accountable system, to enforce the laws established by the legislature (Article II)
C. Judiciary: through a non-politically accountable system, to resolve controversies involving the interpretation of the laws established by the legislature (Article III)
II. Federalism: system of dual sovereigns (federal and state)
A. Everything below is either a function of each branch, and designed to make sure they only do what they are supposed to do (preserve the “balanced” system established by forefathers)
B. Justiciability

1. Requirements of standing are important to ensure that the judiciary does not exceed its powers and act in a legislative capacity, by addressing issues that are not in controversy through the issuance of an advisory opinion
2. In order for the court to adjudicate a decision, there must be a case or controversy to ensure that the judiciary does not exceed its powers and act in a legislative capacity, by addressing issues that are not in controversy
3. The political question doctrine allows the Court to preserve legitimacy by not adjudicating matters that are better resolved in the politically accountable branches
C. Commerce Clause

1. The enumerated federal legislative power of the regulation of commerce is to promote the national economy by creating a uniform system of commerce without the restrictions of state barriers
D. Spending/Taxing Power
1. In order to have a federally based government, the legislature can spend or tax to promote the common defense and general welfare of the nation
E. 10th Amendment

1. States must be treated as individual sovereigns of equal status in order to maintain the drafters’ ideal of a Federalist republic
F. Limits on Congressional Delegation

1. Excessive Congressional delegation violates the separation of powers and balance intended by the drafters by allowing other branches to exercise the constitutionally allocated legislative powers
G. No Legislative Veto

1. Legislative vetoes violate the separation of powers by eviscerating the finely wrought procedure intended by the drafters by allowing the legislature to usurp the power of either the executive or judiciary
H. Congressional Removal Power

1. Congress cannot remove executive officials except by impeachment
2. Congress cannot limit the absolute power of the President to remove those in a position of and subordinate to the executive department
3. Congress can only limit the President’s removal power to to “just cause” for offices where independence from the President is desirable
4. Because otherwise they would be upsetting the balance of powers allocated by the drafters by performing an executive function
I. Incorporation Under the Due Process Clause

1. The due process clause allows the courts to insure the safeguarding of personal rights that are inherent within the principles liberty, thus implied from the text of the Constitution
J. Dormant Commerce Clause

1. Allows the court to invalidate regulations that unduly burden interstate commerce to promote the welfare of the national economy by creating a uniform system of commerce without state barriers, and it prevents state and local municipalities from upsetting the balance of powers allocated by the drafters by performing an legislative function

K. Federal Preemption

1. This allows federal laws to control conflicting state laws to ensure uniformity of enforcement of federal law

L. Inherent Presidential Power

1. This power affords the nation a single and unified voice in foreign affairs, and uniformity in military leadership

M. Executive Privilege

1. Based upon the need for a well-informed President, executive privilege promotes the flow of sensitive information regarding national security

N. Executive Appointment Power

1. In the spirit of promoting internal efficacy within the executive branch, the executive appointment power provides the President with the power to appoint those whom he can cooperate with and trust

JUDICIAL POWER
I. Judicial Review

A. Judiciary has the power to declare a federal law unconstitutional

1. Constitution is law; as persons are entitled to have their cases decided in accordance with the law, the court has the power to decide cases based on the Constitution

B. Judicial supremacy: the Supreme Court is the final arbiter of Constitutional meaning and has authoritative interpretation of the Constitution

1. Policy: provides a check on the legislative power regarding constitutional rights

2. Negative: “counter-majoritarian” difficulty – the court, which is not politically accountable, is interpreting the Constitution and has the ability to invalidate, overrule or countermand laws that reflect the will of the majority

C. Marbury v. Madison: Marbury sued to compel delivery of his commission as a Justice of the Peace after President Jefferson and Secretary of State Madison failed to deliver it to him after President Adams had appointed him
1. Chief Justice Marshall held that Section 13 of the Judiciary Act of 1789 was unconstitutional because it sought to confer on the Supreme Court original jurisdiction over a type of dispute over which the Constitution gave it only appellate jurisdiction; where a statute violated the Constitution it was the duty of the courts to apply the Constitution as paramount law which superceded inconsistent statutes
2. Supreme Court held that it was within their authority to review the constitutionality of the acts of Congress because the Constitution is law as dictated by the Supremacy Clause

3. Introduced notion of judicial review (idea that Supreme Court and federal judiciary has the power to declare acts of Congress [and the Executive Branch] unconstitutional)

a. Important check in system of checks and balances 

b. Court has power to declare acts void 

c. First instance in which Supreme Court explicitly states the power and utilizes it 

4. Legal issues vs. political questions: 
a. Legal issue: President has a legal duty to appoint commissions, and a refusal to deliver the commission violates constitutional principles 

b. Political questions/decisions within the Executive Branch may not have a remedy; left up to the discretion of the official so no legal remedy 

i. Ultimate decision is vested in one of the political (elected) branches

D. Martin v. Hunter’s Lessee: when a VA court held that a state land grant was superior to an international treaty agreement, the Supreme Court held that it had the power to overrule the VA court’s holding

1. Court upheld the constitutionality of section 25 of the Judiciary Act of 1789 which empowered the Supreme Court to review certain decisions of the highest state court which, generally speaking, ruled adversely tosome federal right or claim
2. Supreme Court has appellate jurisdiction over state court decisions involving federal law to ensure uniformity in the interpretation of federal law
3. Article III – Supremacy Clause: Supreme Court has jurisdiction over any appeal from any court within its subject matter jurisdiction

E. Cohens v. Virginia: when two brothers were convicted in VA for selling congressionally permissible lottery tickets, the Supreme Court held that it had jurisdiction over all issues of federal law in state courts, including criminal issues

1. State laws and constitutions, when repugnant to the Constitution and federal laws, were “absolutely void”

2. In this case, even though the Court has power to contest the constitutionality of the state statute in Court, it is not necessary since the state law is consistent with the federal law

II. Limits on Federal Judicial Power

A. Interpretative limits to settle the vague and unanswered questions in the Constitution

1. Originalism: narrow view of constitutional interpretation; embraced by Scalia and Thomas

a. Focus on Framers’ intent (often look to English/common law)

b. Focus on the contemporary accepted meaning of the text (at the time of creation)

c. A right must be expressly stated, or clearly intended to be conferred

i. If the Constitution is silent, the decision is for legislature

d. It is way of grounding judicial interpretation in an objective manner, but is a subjective choice by a judge to follow the originalism paradigm

2. Texturalism: focuses on the text of the constitution and a reading of the Constitution as a whole, including structure and omissions

a. Uniform interpretation of items listed in different areas and not on words in isolated areas (out of context)

b. Creates uniformity in interpretation by limiting to the text and mitigates the counter-majoritarian difficulty, but language changes over time

3. Purposivism: a form of originalism that looks to the original intent of the Framers, but applies a broader interpretation to protect the rights of minorities

a. More progressive results but no limit on judicial interpretation

B. Congressional limitations

1. Supreme Court jurisdiction exists subject to exceptions and regulations as congress shall make

2. Article III – Exceptions Clause: Congress can limit the Supreme Court’s power to hear appeals
a. Congress must remove the whole class of cases and not just one particular case

b. Congress may not use this power to violate the Constitution

c. Congress may not completely withdraw all power of appellate review

3. The conflict and limitation on judicial review is a check of the Supreme Court’s power

a. Does not affect areas of original jurisdiction
i. Cases in which states are parties

ii. Cases involving ambassadors

4. Ex Parte McCardle: following the Civil War while in a state that was under marshal law, when a party was arrested for the publication of a libelous work and filed a writ of habeas corpus (bring arrested person before the court/judge), the Court held that the congressional repealing of the statute that allowed for such a claim was permissible 

a. While the Constitution confers appellate jurisdiction to the Supreme Court, the Court is limited to such exceptions and regulations as Congress shall make

5. U.S. v. Klein: when the Supreme Court held that a pardon from the president was sufficient to satisfy the standard for the returning of property seized during the Civil War, and Congress then passed a law stating that a pardon was insufficient, the Supreme Court held Congress had exceeded its power 

a. Although it has the power to change a law, it does not have the power to direct the results of a pending case, as this would violate the separation of powers doctrine

C. Justiciability limitations

1. Invoked by the Court; Court follows principles of avoidance:

a. The Court will not pass upon the constitutionality of legislation except in a formal court proceeding

b. The Court will not decide an issue of the constitution in anticipation, it will wait until absolutely necessary

c. The Court will not formulate a rule of constitutional law broader than the case before it requires

d. If the case can be decided on non-constitutional grounds, the Court will decide it upon them

e. The Court will only adjudicate cases in which a party is injured

f. The Court will not adjudicate the constitutionality of a statute upon a complaint of a party who has benefited from it

g. When the validity of an act of Congress is in question, the Court will first see if there is a construction of the statute in which the question could be avoided

2. The Supreme Court cannot issue advisory opinions since it is the role of legislature to do so

a. Advisory opinions: an abstract legal question that has no binding legal effect

b. Hayburns case: when Congress adopted a law which allowed veterans to file pension claims in circuit courts, and for the judges to advise the secretary of war the amount to be paid, the Supreme Court held that this would violate the separation of powers as it is not for the Judiciary to give advisory opinions 

3. Standing: made on the basis of pleadings; intended to prevent advisory opinions

a. Constitutional requirements under Article III, Section 2, Clause 1 – “Cases” and “Controversies”:

i. The plaintiff must have suffered an injury in fact – an invasion of a legally protected interest that is concrete and particularized, and actual or imminent rather than conjectural or hypothetical

A. Focus on individual facts, look at actual injury including loss of opportunity
ii. There must be a causal connection between the injury and the conduct complained of

A. The injury has to be fairly traceable to the challenged act of the defendant

B. Cannot be the result of independent action by a third party not before the Court

iii. The plaintiff must allege that a favorable federal court decision is likely to redress the injury

4. Injury, causation, and redressability

a. Allen v. Wright: when a group of black parents brought a class action claiming that tax exemptions for racially discriminatory private schools deprived their children’s opportunity to go to desegregated schools, the Court dismissed the case on the lack of standing

i. Court acknowledge the injury of the inability to go to desegregated schools, but found a problem with the causation as it is uncertain how many schools were being enabled by such tax exemptions, and the redressability is a problem because there is no evidence that the withdrawal of tax exemptions would cause the schools to stop discriminating

b. City of L.A. v. Lyons: when a party who was injured by a chokehold that was applied to him by a LA police officer brought an action claiming that an unwritten policy of the LAPD was not to use chokeholds, and sought injunctive relief against such future conduct, the Supreme Court dismissed the case for lack of standing

i. They found that there was no injury as there was no guarantee that the plaintiff would be subject to chokeholds in the future, they found that there was no redressability because it was already the policy of the LAPD not to use such devices, and an injunction would not prevent this for sure

c. U.S. v. Hays: when a party challenged a LA racial gerrymandering policy the Court found that he did not have standing because he did not suffer a personal injury as he personally did not live within a gerrymandered district, and thus was not subjected to any racial classification

d. Linda R.S. v. Richard D.: when a party challenged the constitutionality of a policy that enforced child support orders for legitimate children and not for illegitimate children, the Court held that the plaintiff did not have standing for lack of redressability as the jailing of the “deadbeat dad” would not necessarily result in the payment of support due

e. Warth v. Seldin: when a group of impoverished persons challenged zoning laws that made low income housing unavailable in certain areas, the Court held that they did not have standing for lack of redressability because the remedy of removing the zoning would not necessarily result in developers actually building the low income housing

f. Simon v. Eastern Kentucky Welfare Rights Organization: when a class of indigents challenged an IRS statute that provided that in order for hospitals to require a tax exemption they merely had to provide emergency care (unlike previous statutes which required complete care) for indigents, the Court dismissed the case for lack of standing for lack of causation because it was purely speculative that the IRS statute was responsible for the denial of medical services, and for lack of redressability because there was no substantial likelihood that a victory would actually result in the provision of medical services

g. Duke Power v. Carolina Environmental Study Group: when a class challenged the constitutionality of a statute which limited the liability of a utility company in the event of a nuclear accident, the Court held that they had standing because they had the injury in the form of pollution, exposure to radiation, and fear of a major nuclear accident, with the redressability that the unlimited liability may not allow a facility to exist, or to exist in an unsafe manner

5. Statutorily-created standing

a. Lujan v. Defenders of Wildlife: when a party brought a suit under a congressionally created standing provision for private parties to institute civil suits under the Endangered Species Act of 1973, the Supreme Court held that the claimant did not have standing as such a procedurally created standing provision was violative of the separation of powers since it was the function of the executive and legislature not the judiciary to vindicate the public interest in such matters

i. Procedural injuries: procedure that precedes an act that the government must follow by law

ii. As long as the procedure is tied to an act, and that act causes an injury in fact, then the person who is injured by the act (or will be) has standing to file a claim over the procedure

b. Federal Elections Committee v. Akins: when a party brought suit under a congressionally created statute that entitled private citizens to information and that denial of this right was sufficient to create standing, the Court upheld this statutory standing provision because the injury was the denial of the statutorily created right to obtain information

i. Widely shared injuries: to bring a claim, it must be concrete and particularized to that individual rather than wholly abstract

c. Prudential requirements:

i. Can be overruled by legislation

ii. A party may only assert his own rights and cannot raise the claims of third parties before the Court

iii. A plaintiff may not sue as a taxpayer who shares a grievance in common with all other taxpayers

iv. Ripeness (too soon): not enough has occurred yet to create an injury; real or imminent threat of harm must exist for a court to hear a claim

v. Mootness (too late): the case is already resolved, no longer an injury or redressability; the controversy must exist at all points during the litigation

A. Exceptions: wrong capable of repetition but evading review; when the controversy or wrong is no longer present, but is still capable of repetition, a court may hear the matter (abortion); voluntary cessation

6. Political questions: a discretionary tool of policy for the court to invoke to preserve its legitimacy

a. Invoked in executive actions regarding government duties (e.g. foreign policy, impeachment, military)

b. Constitutional interpretation: whether there has been a textually demonstrable constitutional commitment of the issue to a coordinate political department

i. Actions which are reserved in the Constitution to a branch other than the judiciary

c. Judicial discretion: looks to perception of a lack of judicially discoverable and manageable standards for resolving an issue

i. Ensures the judiciary does not usurp or disrespect the other branches

d. Six-Part TEST:

i. Is there a textually demonstrable constitutional commitment of the issue to a coordinate political department (i.e. foreign affairs or executive war powers)?

ii. Is there a lack of judicially discoverable and manageable standards for resolving the issue (i.e. Guaranty Clause for vagueness, cannot articulate standard)?

iii. The impossibility of deciding the issue without an initial policy determination of a kind clearly for nonjudicial discretion

iv. The impossibility of a court’s undertaking independent resolution without expressing lack of the respect due coordinate branches of government

v. Is there an unusual need for unquestioning adherence to a political decision already made?

vi. Would attempting to resolve the matter create the possibility of embarrassment from multifarious pronouncements by various departments on one question?

e. Article IV, Section 4 – Guarantee Clause: the U.S. shall guarantee to every state a republican form of government

i. The Court declines to address the issue of a state’s internal government (whether the state is providing a republican form of government)

A. Best left for a politically accountable office

B. Invoked in malapportionment cases

f. Potential problem of political question doctrine: under the first view of Marbury, given that people are entitled to have their cases decided in accordance with the laws, the Supreme Court does not have the right to decline reviewing their case

7. Baker v. Carr: when a group brought an action claiming that the failure of the state to reapportion their voting structure resulted in unequal voting distribution, the court held that the case was not justiciable because:

a. Texturally demonstrable constitutional commitment of the issue to a coordinate political department

b. A lack of judicially discoverable and manageable standards for resolving it

c. The potentiality of embarrassment from multifarious pronouncements by various departments on one question

8. Powell v. McCormack: when a Congressperson was expelled from Congress for lying and stealing and challenged Congress’s action in imposing standards other than those enumerated in Article I, Section 2, the Court held that federal courts may interpret the scope of the Constitution’s grant of authority and responsibilities to coordinate branches of government

9. Goldwater v. Carter: when senators brought an action challenging the constitutionality of President Carter’s unilateral termination of a treaty with Taiwan, the Court held the case was NOT justiciable under the political question doctrine as the case not only involved foreign relations, but involved the executive’s delegation of military resources
10. Nixon v. U.S.: when judge Nixon was impeached for taking bribes and challenged the constitutionality of the Senate to hear his case from a committee and not sitting in whole, the Court held that the case was not justiciable under the political question doctrine because it involved impeachment
a. The Court reasoned that impeachment is a political process and the process could compromise the legitimacy of the Court by dragging out the process, and would violate the separation of powers

11. Adequate and independent state grounds

a. Doctrine of United States law governing the power of the U.S. Supreme Court to review judgments entered by state courts

b. When a litigant petitions the Supreme Court to review the judgment of a state court which rests upon both federal and non-federal (state) law, the Supreme Court does not have jurisdiction over the case if the state ground is (1) “adequate” to support the judgment, and (2) “independent” of federal law (Michigan v. Long)

LEGISLATIVE POWER
I. Enumerated Powers

A. Congress is limited to their enumerated powers in the Constitution

1. Congress may act only if there is express or implied authority to act in the Constitution; states, however, may act unless the Constitution prohibits the action

a. States hold all residuary powers as a matter of Constitutional law unless forbidden by federal law

b. States have the police power to adopt any law that is not prohibited by the Constitution

2. 10th Amendment: all non-enumerated rights are reserved to the states

a. Thus, if there is a constitutional basis for an action, the 10th Amendment does not apply

B. Article I, Section 8 – Necessary and Proper Clause: Congress can act in any manner which may assist them in carrying out an expressed congressional power

1. Congress may take any appropriate and convenient means to an enumerated end

2. McCulloch v. Maryland: when the U.S. set up a bank and the treasurer of the U.S. bank brought suit because Maryland taxed it as an outside bank, the Court held that Congress had the power to enact such a bank 

a. Under the Necessary and Proper Clause Congress can enact laws which are necessary to carry out its objectives, and that affording a state the power to tax would be affording a state the power to destroy the bank

b. Federal tax immunity exists whenever the state seeks to tax the United States or an agency or instrumentality closely related to it so the two cannot be viewed as separate entities
C. 14th Amendment, Section 5: affords Congress enforcement power of Section 1 through legislation

1. Use as an alternative power source for legislation affecting states (allows due process legislation)

2. However, the enforced constitutional rights are to have been decided by the Supreme Court, not Congress
3. Heart of Atlanta Motel v. U.S.: when a hotel that engaged in racially discriminatory practices challenged the Civil Rights Act of 1964, the Court held that under the 14th Amendment, Section 5, the grant of legislative power was for enforcement against states, not individuals

4. Civil Rights Cases: Supreme Court greatly limited Congress’s ability to use its power under the Reconstruction Amendments to regulate private conduct; Civil Rights Act of 1875 broadly prohibited private racial discrimination by hotels, restaurants, transportation and other public accommodations
a. Declared unconstitutional; Court adopted a restrictive view as to the power of Congress to use these provisions to regulate private behavior
b. Fourteenth Amendment only applies to government action and not private behavior (i.e. discrimination)
5. United States v. Morrison: reaffirmed Civil Rights Cases’ holding that Congress may not regulate private conduct
6. General TEST: to determine whether legislature is valid as an exercise of the § 5 power is whether it is “congruent” and “proportional” to the constitutional violation that Congress is trying to remedy
II. Commerce Power

A. Article I, Section 8, Clause 3 – Commerce Power: Constitutional power to regulate commerce with foreign nations, and among the several states, and with the Indian tribes

1. Aimed to help end hostile state restrictions, retaliatory trade regulations, and protective tariffs on imports from other states, promoting a national market and curbing the balkanization of the economy

2. Uniform system in order to nurture a common market among the States, free from trade barriers

B. Commerce Clause TEST:

1. Regulates the channels of interstate commerce?
a. Control the items that have been shipped or moved through interstate commerce (e.g. phones, mail, etc.)

2. Regulates and protects the instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities?
a. Regulate railroads, etc.

3. Regulates local activities having a substantial effect on interstate commerce?
a. Economic or commercial in nature?

i. If so, then taken in the aggregate

b. Jurisdictional elements?

i. Look to see if the activity has traditionally been the province of the states

c. Findings?

C. Pre-Lopez
1. Wickard v. Filburn: when a farmer challenged a statute that imposed fines on him for his in-state over-production of wheat, the Court held that since Congress has the power to regulate local activities that have a substantial effect on IC, and when taken in the aggregate, if everybody over-produced wheat, IC would be substantially affected, then the law was valid under the CC

2. Heart of Atlanta Motel v. U.S.: when a hotel that engaged in racially discriminatory practices challenged the Civil Rights Act of 1964, the Court held that since Congress has the power to regulate local activities that have a substantial effect on IC, and when taken in the aggregate, if everybody were to discriminate against black travelers, then they would be discouraged against interstate travel, IC would be substantially affected, and the law was valid under the CC

3. Katzenbach v. McClung: when a restaurant that refused to serve black people challenged the Civil Rights Act, the Court held that since Congress has the power to regulate local activities that have a substantial effect on IC, and when taken in the aggregate, since the restaurant purchased meat that was involved in IC, and the discrimination against black patrons affected the purchase of that meat, that IC would be substantially affected, and the law was valid under the CC

D. Limits of Lopez
1. U.S. v. Lopez: when a party who was arrested for the violation of a federal law that prohibited the possession of firearms within a school zone, the Court held that the statute exceeded the CC power of Congress because in our modern world any act can be linked to IC at some level, thus a jurisdictional element is required to ensure that IC will be substantially affected, and in this case there was no such element

a. Judge Thomas expressed that he would like a reversion to a system that only provides for Congressional regulation channels and instrumentalities of IC and not local events that affect IC

b. This view displays the inherent problem with the application of the originalism approach

2. U.S. v. Morrison: when a party who was sued for civil damages under the federal Violence Against Women’s Act of 1994 challenged the constitutionality of the legislative jurisdiction, the Court found that although there were congressional findings of an effect on IC, there was no jurisdictional element present, thus the statute exceeded the CC power of Congress

3. Jurisdictional element: a term of art for language in a statute that ensures that, on a case-by-case basis, the activity regulated by Congress has a connection to interstate commerce

4. Congressional findings (Morrison) are not in themselves sufficient

a. In our modern society, Congress could find that anything has an effect on IC, thus, to limit the congressional commerce power, factual findings are not sufficient

5. Gonzales v. Raich: the Court held that Congress constitutionally may use its power to regulate commerce among the states to prohibit the cultivation and possession of small amounts of marijuana for medicinal purposes

E. Limits of Garcia
1. Garcia v. San Antonio Metropolitan Transit Authority: when a municipal transit agency challenged the constitutionality of a federal statute that mandated a minimum wage and maximum hour standard, the Court held that a state or local government or agency may be federally regulated so long as the regulation is uniformly applied to both state and private institutions
a. Held National League of Cities v. Usery (in which the Court struck down the Federal Labor Standards Act as applied to the states because the law operates to “directly displace the States freedom to structure integral operations in areas of traditional governmental functions”) as unworkable in practice

2. Congress can regulate state action under the Commerce Clause only if the regulation applies equally to both private parties and the state

III. Limits on Congressional Power

A. 10th Amendment guarantees states individual sovereignty

1. However, the 10th Amendment does not afford states freedom from all regulation; if the regulations applied to all institutions (state and private parties) equally, they are not construed as being an intrusion upon state sovereignty (Garcia)

B. Anti-Commandeering principle: Congress cannot have states enforce their laws take title (Printz)

1. Commandeering: take possession without authority

2. Alternatives:

a. Spending power: condition funds upon spending guidelines

b. Conditional preemption: if the state follows guidelines, then left alone; if they do not, federal government will step in and regulate

c. Both alternatives afford states a choice (permitting sovereignty) and does not use any of their resources

d. Direct regulation

e. Political accountability

3. New York v. U.S.: when Congress passed a federal statute that states must provide for disposal of low level radioactive waste or they acquire it, the Court struck down the statute as a violation of the state’s individual sovereignty since Congress cannot commandeer the state legislature by requiring it to enact specific legislation
a. Court noted that the legislation gave the state no choice, thus appropriating the state’s regulatory power and violating the 10th Amendment

b. Congress can give a state the choice between legislating as Congress wants or accepting federal preemption in an area within federal power; it may also give the states incentives to legislate according to a federal plan by use of conditional grants under the Spending Power
4. Printz v. U.S.: when Congress passed legislation that had state officers (CLEOs) perform background checks during the initial implementation of the Brady Bill, the Court struck down the legislation as violative of the 10th Amendment because it commandeered state resources for federal action, and the fact that they delegated the work to individuals, not the states themselves does not insulate their actions, nor does policy consideration

C. Spending power: for the common defense and general welfare

1. Dole TEST:

a. Pursuit of the general welfare
b. Conditions must be unambiguous
c. Conditions must be germane (relevant) to the federal spending program

i. Very broad, highly testable 

d. Conditions cannot be coercive
i. If they are, they are a regulation and must go through the 10th Amendment/commandeering analysis

ii. Congress can take away allocated funds because it is not required to allocate any funds

iii. Expenditures cannot violate any independent constitutional requirement

2. South Dakota v. Dole: when South Dakota challenged a congressional program that conditioned the receiving of highway funds upon the making of the drinking age minimum 21, the Court held that the law was (a) in pursuit of the general welfare, (b) the conditions are unequivocal, (c) the conditions are germane to the federal program, and (d) they are not coercive, thus valid

D. Taxing power: Congress can apply a tax that theoretically can generate revenue for the common defense and general welfare

1. U.S. v. Butler: when Congress passed the Agricultural Adjustment Act of 1933 that taxed farmers that produced to provide for benefits for other farmers who did not produce, the Court held that although it is within congressional power to tax to promote the general welfare, Congress may not use the guise of providing for the general welfare to regulate areas that are traditionally within state control

2. Steward Machine Co. v. Davis: when a plaintiff challenged the constitutionality of the Social Security tax, the Court explained that Congress has the power to tax, and if the tax is direct, it must be apportioned according to the census or enumeration, and when the tax is an impost or excise, such as this is, it must be uniform throughout the U.S., which this is, thus it is valid

3. Helvering v. Davis: the Court upheld the constitutionality of the Social Security Act’s old age pension program, which was supported exclusively by federal taxes; Discretion belongs to Congress unless it is a clear display of arbitrary power and not judgment

E. Treaty power: 

1. Article II, Section 2, Clause 2: the Constitution expressly grants the federal government the power to make treaties, and states could not claim that the treaty or the statute adopted pursuant to it violate the Tenth Amendment
2. Even if it intruded on constitutionally enumerated individual rights, treaties rule
EXECUTIVE POWER
I. Summary of Presidential Powers (see Article II)

A. Specific or implicit congressional authorization (presidential power at its maximum)

B. Twilight zone (president asks against congressional silence)
C. Congressional prohibition (presidential power at its minimum)

1. Commander in Chief

2. Executive Power

3. Take Care Clause

II. Inherent Presidential Power

A. Powers not enumerated in the constitution, but rather implied

1. Youngstown Sheet & Tube Co. v. Sawyer: when President Truman, under the guise of his inherent presidential authority as a commander-in-chief in the presence of the Korean War, seized control of all of the nation’s steel mills in order to prevent a strike, the Court held his action unconstitutional because the presidential power is derivative from Congress and the Constitution, and Congress had not passed legislation, and his Constitutional duties allowed only a veto power over acts of Congress and the deploying of the Armed forces (it is for Congress to supply them)

B. Executive privilege: the president has the privilege not to reveal any presidential communication to any person, Congress or court that involves military or national secrets (unless it is indispensable evidence in a criminal case which may benefit the defense)

1. Promotes national security and diplomacy

2. Narrowly construed

3. U.S. v. Nixon: when President Nixon refused to release tapes of his private conversations regarding the Watergate scandal under the executive privilege, the Court held that while there is an executive privilege for confidentiality in diplomatic, military, and national security issues, however, these issues were not present, and this privilege does not outweigh the constitutional rights of the parties who subpoenaed the tapes regarding a fair trial

III. Congressional Authority to Increase Executive Power

A. Article I, Section 7: presidential veto power; every bill passed by the House and Senate must be presented to the president
B. Line-item veto: power of the president to nullify or cancel specific provisions of a bill without vetoing the entire legislative package; now unconstitutional

1. Must first sign the bill into law and then given five days to cancel items within the bill
2. Agreed upon by executive and legislature

3. Raines v. Byrd: Court held that the individual congressmen lacked proper Article III standing to maintain their suit to challenge the Line Item Veto Act as a violation of the Presentment Clause in Article I; failed to show how they would suffer personal injury would result from the allegedly unconstitutional Act

4. Clinton v. New York: when Clinton stuck down individual line items of legislation in accordance with his congressionally-delegated line-item veto power, the Court found the acts to be unconstitutional because even though it was a more efficient means of passing legislation, the legislation is being amended by him, thus bypassing the slow and wrought politically accountable process and exceeding his constitutional power

IV. Constitutional Problems of the Administrative State

A. Non-delegation doctrine: principle that the Congress of the United States, being vested with “all legislative powers” by Article I, Section 1 of the Constitution, cannot delegate that power to anyone else
1. Congress does not have enough time or expertise to make very detailed legislation so they delegate some of their powers to other branches in order to help create legislation that will stand the test of time

2. This also shifts political accountability for unpopular decisions, belegatee is not directly politically accountable

3. Valid if:

a. The delegation does not afford delegatee unfettered discretion (excessive delegation)

b. There must be an intelligible principle set forth to govern the delegated power (e.g. set of goals, purposes, etc.)

B. Schechter Poultry Corp. v. United States: Court held that the National Industrial Recovery Act of 1933 (including Live Poultry Code for NYC) unconstitutionally delegated legislative power and that the application of the act to intrastate activities exceeded the commerce power

C. Legislative veto: unconstitutional for Congress to include a clause in legislation allowing for a single house congressional veto of a decision

1. Must preserve separation of powers

2. Valid if:

a. Presentment: bill must be presented to the president for veto

b. Bicameralism: both houses of Congress can vote 2/3 to overrule a presidential veto

3. Immigration and Naturalization Service v. Chadha: declared the legislative veto unconstitutional; one-House congressional veto violated both the bicameralism principles and the presentment provisions of the Constitution
a. Expressio unius est exclusio alterius: expression of one thing is exclusion of all others

V. Checking Administrative Power
A. Article II, Section 2, Clause 2 – Appointments Clause: presidential appointment of officers of the U.S.
1. If the position is for a principal officer (e.g. Supreme Court Justice, ambassador, cabinet head, etc.), it is subject to congressional (Senate’s) advice and consent
2. If the position is for an inferior officer (e.g. independent counsel, agency head, etc.), then Congress may vest the power of appointment solely within the executive branch, courts of law or heads of department
3. Appointment process is formulated by the statute (which must be constitutional)

a. If statute is silent, appointments are defaulted to the President or Senate

b. Excepting Clause (“…but the Congress…”) is permissive – Congress is permitted to appoint inferior officer if they so choose, or vest the appointment in the President or Senate

4. Officer: “significant authority [discretion] pursuant to the laws of the United States” (Buckley v. Valeo)

a. Subject to the Appointments Clause

b. Senator is not an officer, merely a voice in proposing laws

c. Does not exercise significant authority or discretion

5. Employee: no significant authority

6. Morrison v. Olson: when Congress vested the Attorney General with the power to appoint an independent counsel to investigate government officials under the Ethics in Government Act, the Court held the appointment delegation valid because the independent counsel was an inferior officer because she can be removed by the Attorney General, she only had limited discretion to achieve her duties and goals, she cannot formulate government policy, her office is one of limited jurisdiction, and her office is one of limited tenure

a. Inferior Officer TEST: 

i. Subject to removal by a higher Executive branch official?

ii. Empowered by act to perform certain, limited duties?

iii. Office is limited in jurisdiction?

iv. Office is limited in tenure?

7. Edmond v. United States: “officers whose work is directed and supervised at some level by others who were appointed by Presidential nomination with the advice and consent of the Senate;” no binding authority unless permitted by other Executive officials

B. Removal power: Congress may never remove an executive official except through the impeachment process

1. Executive official: the president has an absolute power of removal over those in a position of and subordinate to the executive department

a. Does not extend to officials in quasi-legislative or quasi-judicial agencies, such as bodies created by Congress to carry out a statute’s legislative policies

2. Congress may limit the president’s removal power to “just cause,” if it is an office where independence from the president is desirable

3. Congress may not impede the president’s ability to take care that laws are faithfully executed

4. Approach:

a. Is there a restriction on removal?

b. If the officer principal or inferior?

5. Myers v. U.S.: when a postmaster general sued for backpay for wrongful termination when he was unilaterally terminated by the President, the Court held that the President has unfettered exclusive power to remove his appointees (including high ranking officials and executive officers who perform normal duties) without approval from the legislature

6. Humphrey’s Executor v. U.S.: when a FTC commissioner brought a suit for backpay for wrongful termination when he was unilaterally terminated by the President, the Court held that he was not acting as an executive, but rather in a quasi-legislative/ quasi-judicial capacity, thus the presidential power to terminate is subject to the limits imposed by the legislation

7. Immigration and Naturalization Service v. Chadha: Congress cannot reserve to itself the power to veto an Executive Branch decision and also cannot remove officers doing such

STATE REGULATION OF INTERSTATE COMMERCE
I. Preemption

A. Article VI, Clause 2 – Supremacy Clause: the Constitution, and laws and treaties made pursuant to it, are the supreme law of the land

1. Still requires constitutional basis for preempting a state or local law

B. Types of preemption

1. Express preemption: only issue is whether a state statute falls within the area preempted

2. Implied preemption: statute is unclear; three implications: impossibility, field, or frustration of purpose

a. Field preemption: Court requires a clear showing that Congress meant to occupy a field and so displace the state from regulation on that subject matter

i. Act may touch a field in which the federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject (Rice v. Santa Fe Elevator Corp.)

b. Conflict preemption: situation where compliance with both federal and state regulations is a physical impossibility 

i. Florida Lime & Avocado Growers, Inc. v. Paul: when a CA statute regulating the quality of avocados was challenged, the Court held the statute was valid and did not conflict with federal standards because while the CA statute used an oil volume standard, the federal system used a different standard thus not directly in conflict

c. Frustration of purpose: determine whether the state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress

i. Hines v. Davidowitz: when a Pennsylvania-enacted alien registration act was challenged, the Court held that since the U.S. had enacted a complete scheme of immigration regulation including registration standards, that the federal government had occupied the field, thus preempting the state legislation

C. Exception: if the federal statute merely sets a floor/minimum (does not set a ceiling or maximum), then no direct conflict as the state law is merely supplementing the federal statute

II. Dormant Commerce Clause: principle that state and local laws are unconstitutional if they discriminate against or unreasonably burden interstate commerce

A. Congress is silent, has taken no action to make federal policy on a given subject matter

1. Objection to state regulation rests on the negative implications of the commerce clause of Article I, Section 8, Clause 3 on the unexercised commerce power and the presumptive free trade values it embodies

2. In the wake of congressional silence, sates cannot discriminate against or unduly burden interstate commerce through regulation

3. Dormant commerce clause is only available when Congress has not acted

4. Two functions of commerce clause: (1) authorize congressional actions, (2) limit state and local regulation

B. Threshold issue: whether the state or local law affects interstate commerce and whether the state law discriminates against out-of-staters or whether it treats in-staters and out-of-staters alike
1. Framers intended to prevent protectionist state legislation

2. Protectionism: advantaging in-state economic actors merely because they are in-state at the expense of out-of-staters

C. TEST – Doctrinal Framework

1. Does the state law discriminate against interstate commerce on its face (carries a strong presumption of invalidity)?  Or if facially neutral, does it discriminate in practical purpose or effect?

a. Yes – very rigorous scrutiny

i. (a) Does the state have a legitimate (non-protectionist) interest supporting the law?

ii. (b) Does the state have any nondiscriminatory alternatives?

b. No – then go to #2

i. Valid if the effects (burdens) of the statute on IC are merely “incidental” and not “clearly excessive in relation to the putative benefits”

2. Does the state law unduly burden interstate commerce?

a. Pike balancing test: weigh burden of the statute on IC vs. benefits to the state

D. Notes

1. Reciprocity agreements where a state allows out-of-staters to have access to markets and resources only if they are from a state that grants similar benefits is deemed to be facially discriminatory
2. Discriminatory laws treat in-staters different from out-of-staters

3. Legitimate state end refers to health, safety, and welfare of the citizens, not economic reasons

4. Pike Balancing TEST: “Where the statute regulates even-handedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.  

a. If a legitimate local purpose is found then the question becomes of one degree.  And the extent of the burden that will be tolerated will of course depend on the nature of the local interest involved, and on whether it could be promoted as well with a lesser impact on interstate activities.”

b. Whether the burden on interstate commerce is “clearly excessive” relative to its local benefits

E. Facially Discriminatory Laws

1. Philadelphia v. New Jersey: when NJ passed legislation that outlawed the importation of trash to reduce excessive accumulation of refuse, the Court struck down the law because although there was a legitimate local interest in protecting the environment, there were other means available with a lesser impact on IC

2. Hughes v. Oklahoma: when Oklahoma passed a law outlawing the exporting of minnows, the Court invalidated the law holding that while wildlife conservation is a legitimate end, once the wildlife becomes an article of commerce, a state cannot limit its use to citizens within its boundaries at the exclusion of citizens of other states

F. Facially Neutral Laws

1. Hunt v. Washington Apple Advertising Commission: when North Carolina legislation that required boxes of apples only to be marked with USDA standards was challenged, the Court held that while on its face it was not discriminatory, it had a discriminatory effect because it increased the cost of business for WA apple growers to sell in NC, and that the legitimate end of reducing market confusion could be reached with less discriminatory means (such as double marked boxes)

2. Exxon Corporation v. Maryland: when Maryland enacted a law that prohibited the sale of gasoline in their state by gasoline refiners in attempts of curbing the inherent risk of preferential treatment during shortages, the Court upheld the statute pointing out that because it treated in state oil producers the same as out of state oil producers, that this was discrimination against oil producers, not discrimination against IC, as the state allowed neither in nor out of state oil refiners to operate stations
3. Minnesota v. Clover Leaf Creamery Co.: when a Minnesota law banned the retail sale of plastic milk containers but permitted cardboard containers, the Court held that given the environmental goals, that since the law was nondiscriminatory and was serving substantial state goals, it was not violative of the dormant commerce clause even though it imposed incidental burdens on IC

G. Discriminatory Laws

1. Dean Milk v. Madison: when a town enacted a statute which required all dairy products sold within the town to be processed within 5 miles of the town under the guise of promoting the health and welfare of the town, the Court held that the law had the discriminatory effect of promoting local economic interests and there were less discriminatory alternatives available (such as health standards)

2. Maine v. Taylor: when a fishing bait store owner challenged a statute that made it a crime to import out of state minnows, the Court upheld the statute even though it was discriminatory because the state had a legitimate end of preserving the environmental equilibrium, and there were no less discriminatory means available

H. Non-Discriminatory Laws

1. Pike v. Bruce Church: when Arizona enacted a statute that mandated the individual packaging of cantaloupes that were to be shipped, the Court held that although the statute was not discriminatory, it unduly burdened IC because the burden it imposed on IC (farmers who process their melons out of state) outweighs the benefit (protection of reputation of state agriculture)

2. Kassel v. Consolidated Freightways Corp.: when the Court reviewed an Iowa statute that prohibited the use of doubles within state lines, it held that the benefit to the state (increase in highway safety) was not conclusively established, thus the benefits was outweighed by the undue burden of rerouting or reloading, and the statute was invalid
I. Exceptions to the Dormant Commerce Clause

1. Congressional approval: if Congress approves a state regulation on IC, then it is no longer dormant, and the dormant commerce clause no longer applies

a. Prudential Ins. v. Benjamin: when an insurance company imposed a 3% premium tax on all out-of-state insurance companies (in-state companies = 0% tax), the Court held it discriminated on interstate commerce because it protects in-state insurance companies but it was constitutional since it is not a dormant commerce clause issue

2. Market participant: if a state is literally a participant in the market, such as a state-owned business, and not merely a regulator, the dormant commerce clause does not apply and discrimination against out-of-staters is allowed (spending own funds/selling own resources)

a. Reeves v. Stake: when South Dakota passed a law that held that state-operated cement plants were to ship to in-state customers first, the Court held that since they were acting as market participants by selling cement, the dormant commerce clause no longer applied

b. South Central Timber v. Alaska: when the Court reviewed an Alaskan statute that required the in-state processing of state sold lumber, the Court held that Alaska was regulating downstream commerce, affecting activity that takes place after the commerce transaction was completed, thus they were not acting like a market participant but rather as a regulator, and not exempt from the dormant commerce clause

III. Privileges and Immunities Clause

A. Article IV, Section 2 – Privileges and Immunities Clause: the citizens of each state shall be entitled to all privileges and immunities of citizens in the several states; only addresses discriminatory measures

1. Central purpose is to ensure that citizens of other states are not treated unfavorably and are ensured the same natural rights as citizens within a particular state

2. When a challenged restriction deprives nonresidents of a privilege or immunity protected by this Clause, it is invalid unless 

a. (1) There is a substantial reason for the difference in treatment; and 

b. (2) The discrimination practiced against nonresidents bears a substantial relationship to the State's objective (Barnard v. Thornstenn)

3. “Citizens” refers only to natural persons, not entities or corporations
B. “Privileges” and “immunities”

1. Fundamental privileges (rights) of citizenship (means to a person’s livelihood)

2. Economic activities

a. Right to pursue a common calling

b. Right to practice law (or any such business or trade) (Barnard v. Thornstenn)

c. Right to possess and dispose of property

d. Right of access to courts

3. Anything of a nature with a “bearing upon the vitality of the nation as a single entity” (that does not discriminate or harm the sense of union)

4. Not protected:

a. Recreational activities (e.g. gaming for sport, recreational hunting) (Baldwin v. Fish and Game Commission of Montana)

b. Subsidized education

C. TEST – Standard of Scrutiny

1. Discrimination with respect to state citizenship?

2. Privilege or immunity?

3. Substantial reason?

4. Is discrimination substantially related to that objective?

a. Alternative means available?

b. Out-of-staters “peculiar source of the harm”?

D. Means-Ends Analysis

	
	End
	Means

	Discrimination
	Legitimate reasons
	Any nondiscriminatory means?

	Non-discriminatory
	Legitimate reasons
	No “excessive” burden on interstate commerce

	Article IV
	Substantial
	Substantially related

	Privileges and Immunities – Strict Scrutiny
	Compelling
	Necessary (narrowly tailored)

	Privileges and Immunities – Intermediate Scrutiny
	Substantial
	Substantially related

	Privileges and Immunities – Mere Rationality
	Legitimate
	Rationally related

	Fundamental Right to Privacy
	Compelling
	Necessary (narrowly tailored)


CIVIL RIGHTS AND LIBERTIES
I. Application of the Bill of Rights to the States

A. State action doctrine: Fourteenth Amendment applies only to state and local governments, not to private entities

1. Under this doctrine, private parties outside of government do not have to comply with procedural or substantive due process

2. Exceptions:
a. Laws under the commerce clause, such as the Civil Rights Act
b. 13th Amendment prohibiting slavery (limits the actions of private individuals)
c. Public functions exception
i. The task a private entity is performing has traditionally been exclusively performed by the government: utilities, prisons, post office, public schools, peremptory strikes 
d. Entanglement exception
i. Private conduct must comply with the Constitution if the government has authorized, encouraged or facilitated the unconstitutional conduct
B. Barron v. Mayor and City Council of Baltimore: when a party brought an action under the 5th Amendment claiming that the state diversion of streams deprived his property of value and thus warranting compensation, the Court held that the Bill of Rights only applied to the national government, thus the 5th Amendment did not apply to Maryland
1. History: purpose of Bill of Rights was to constrain the national government and protect individual rights from the centralized government

II. False Start

A. 14th Amendment – Privileges or Immunities Clause: no state shall deny the privileges or immunities of the citizens of the United States

1. Forbids the state infringement of the rights fundamental of national citizenship (does not apply to corporations or aliens)

2. Not the rights of state citizenship

3. Clause protects uniquely federal rights such as:

a. Right to interstate travel

b. Right to enter onto public lands

c. Right to petition the federal government

4. Intended to protect black citizens from post-Civil War backlash

5. Only valid if necessary to achieve a compelling state end (strict scrutiny)

B. Slaughter-House Cases: when members of the meat-packing industry challenged a statute that granted a monopoly on slaughterhouses in Louisiana, the Court held that the pervading purpose (spirit) of the Privileges and Immunities Clause is to protect black citizens in their enjoyment of benefits of national citizenship, and does not apply to protection of fundamental rights from state action

C. Saenz v. Roe: when the Court reviewed a CA statute which did not allow residents who were new to the state enjoy full welfare benefits until after one year, the Court held that since an important right of national citizenship is to allow interstate travel without persecution, the statute is unconstitutional

III. Incorporation

A. Selective vs. wholesale

1. Selective: only the rights that meet the high standard of being fundamental can be incorporated

2. Wholesale: all of the rights found in the Bill of Rights are incorporated

B. Movement to incorporate the Bill of Rights into the due process clause of the 14th Amendment

1. Most rights are now incorporated into the due process clause

2. Incorporation TEST: 

a. (1) Ascertain the relevant Bill of Rights provision

b. (2) Is that provision essential to “fundamental fairness” that it should be made applicable to the states?

3. Not incorporated:

a. 2nd Amendment right to bear arms

b. 3rd Amendment prohibition of quartering of soldiers

c. 5th Amendment’s right to grand jury indictment
d. 7th Amendment right to a jury trial in civil court

e. 8th Amendment prohibition of excessive fines the application of the Bill of Rights and the Constitution to Private Conduct

4. Duncan v. Louisiana: when a party who was convicted of battery without a jury under a LA statute challenged the constitutionality of said statute, the Court held that since the right to a criminal jury trial (found in the 6th Amendment) was a fundamental right, it was protected under the 14th Amendment and the law was invalid
ECONOMIC LIBERTIES
I. Economic Substantive Due Process: economic regulations (laws regulating business and employment practices) will be upheld when challenged under the due process clause so long as they are rationally related to serve a legitimate government purpose

A. Derived from the 5th Amendment and the 14th Amendment
B. The Court aggressively used due process to protect economic rights

C. Substantive Due Process holds that the due process clause not only requires “due process” (basic procedural rights), but that it also protects basic substantive rights

1. Substantive” rights are those general rights that reserve to the individual the power to possess or to do certain things, despite the government’s desire to the contrary (laws must serve an adequate purpose)

2. “Procedural” rights are special rights that, instead, dictate how the government can lawfully go about taking away a person’s freedom or property or life, when the law otherwise gives them the power to do so

3. There are certain rights so fundamental to our traditions of justice that, no matter what procedural guarantees government affords, government cannot abridge those rights
D. Calder v. Bull: the government has no authority to interfere with an individual's rights, and “the general principles of law and reason” forbid the legislature from interfering

E. Lochner v. New York: when NY passed a law limiting the maximum number of hours bakers could work, the Court held that the right to contract was a fundamental right, and that when a law such as the one in question infringes upon a fundamental right, there must be a “close fit” (strict scrutiny) between the statute and its goals; the Court found the law invalid because the objective of public health and welfare was not met by the law which only affected the health of the bakery workers

1. Principles of Lochner
a. Freedom of contract is a “liberty” interest protected by the Due Process Clause
b. Freedom of contract is a fundamental right ( strict scrutiny (not officially labeled yet)
c. State interest in redistribution (of wealth/bargaining power) is an illegitimate end
F. Post-Lochner: economic rights are not fundamental rights
1. Adopted a rational basis review
2. Economic rights are now to be decided at the political level (no longer at the judicial level)
3. West Coast Hotel Co. v. Parrish: when WA enacted a minimum wage statute for women and children, the Court upheld the statute holding that freedom of contract is not a liberty interest protected by the due process clause, and there is now a legitimate state interest in the protection of wealth and bargaining power of its citizens

4. Williamson v. Lee Optical Co.: when reviewing an Oklahoma statute which completely deprived opticians of their trade, the Court upheld the law applying the rational basis standard, presuming that even though there were no legislative findings to the matter, that the legislature was acting for the purpose of preserving the health and safety of the state

5. United States v. Carolene Products Co.: when reviewing a statute that prohibited the marketing of “filled milk,” the Court held that economic rights are not fundamental rights (thus now under rational basis) and upholding the statute

a. In pure dicta, the Court explained in Footnote 4 that while unenumerated fundamental rights should be addressed politically, when legislation interferes with the political process it is function of the Court to intervene

b. The Supreme Court would curtail its scrutiny of economic rights and expand its scrutiny of more “personal” rights
c. Three basic sets of personal rights addressed:
i. Rights of the accused (amendments four through eight)
ii. Restrictions on the political process (the rights of voting, association, and free speech)
iii. Rights of “discrete and insular minorities”
II. Fifth Amendment – Takings Clause: private property shall not be taken for public use, without just compensation

A. Purpose: 

1. Public benefit ( public pay

2. Prevent oppression

B. State and federal governments frequently resort to the power of eminent domain to take private land for public use

C. Supreme Court has extended the same deference toward legislative determination of what constitutes “public use” as it does under economic due process scrutiny

D. TEST – Standard of Scrutiny:

1. Is there a “taking”?

a. A possessory taking occurs when the government confiscates or physically occupies property (taking per se, including deprivation of all economic beneficial use)

b. A regulatory taking is when government regulation leaves no reasonable economically viable use of property

2. Is it “property”?

3. If so, is the taking for “public use”?

a. No: give property back

b. Yes, then

4. Is “just compensation” paid? 

a. Measured in terms of the loss to the owner; gain to taker is irrelevant

E. Berman v. Parker: the Court upheld a redevelopment plan targeting a blighted area of Washington, D.C. in which most of the housing for the area’s 5,000 inhabitants was beyond repair; planned to sell or lease them to private interests for development

1. Court did not evaluate claim in isolation; the area must be planned as a whole for the plan to be successful

2. It is for public use so long as the government acts out of a reasonable belief that the taking will benefit the public

F. Hawaii Housing Authority v. Midkiff: Court upheld Hawaii statute where fee title was taken from lessors and transferred to lessees for just compensation in order to reduce the concentration of land ownership

1. Court’s public use jurisprudence has favored affording legislatures broad latitude in determining what public needs justify the use of the takings power 

G. Kelo v. City of New London: New London’s taking of private property to sell for private development qualified as a “public use” within the meaning of the takings clause

III. Article I, Section 10 – Contracts Clause: no state shall pass any law impairing the “obligation of contracts”

A. Applies only if a state or local law interferes with existing contracts

1. Does not apply to federal government (refer instead to due process clause)

B. Currently, a government interference with private contracts will be struck down only if there is a “substantial impairment” of the contract and only if the law fails to reasonably serve a “significant and legitimate public purpose”

1. A government interference with government contracts will receive greater scrutiny than its interference with private contracts because of distrust of the government when it is acting in its own “self-interest”

C. Allied Structural Steel Company v. Spannaus: when Minnesota adopted legislation which required private employers to pay a fee if they terminated employee pension plans or if they moved their offices from the state and required the company to pay approximately $185,000, the Court held the law violated the Constitution as it “substantially altered” the provisions of pension agreements which Allied Steel had with its employees and it affected private contracts in the conduct of business
RIGHT TO PRIVACY
I. Marital Rights

A. Griswold v. Connecticut: the right to marital privacy, although not explicitly stated in the Bill of Rights, is a penumbra, formed by certain other explicit guarantees; as such, it is protected against state regulation which sweeps unnecessarily broad
1. Right to privacy is fundamental

2. Fundamental right: a law that (substantially) burdens that right triggers strict scrutiny

3. Court struck down a law that violated the right to privacy in prohibiting married couples from using contraceptives to protect the privacy of the bedroom from intrusion by the police

4. Found in the penumbras of the Bill of Rights (and not the due process clause of the 14th Amendment)

a. 1st Amendment: right of association

b. 3rd Amendment: prohibition against peacetime quartering of soldiers

c. 4th Amendment: prohibition against unreasonable searches and seizures

d. 5th Amendment: self-incrimination clause

e. 9th Amendment: reservation to the people of unenumerated rights

5. Debate between justices regarding penumbras, 9th Amendment, and 14th Amendment and whether right to privacy is implied in the Constitution under substantive due process protection

II. Abortion Rights

A. Roe v. Wade: 14th Amendment’s right to privacy is broad enough to include a woman’s decision whether or not to terminate a pregnancy; decision is superseded by Planned Parenthood v. Casey
1. Trimester framework – two interests: 

a. First trimester (up to three months): no interest

b. Second trimester (by three months): interest in woman’s health is compelling

c. Third trimester (by six months): fetus becomes viable, government’s interest in fetus or child is compelling

2. Life or health exception throughout entire pregnancy; distinct fundamental right to preserve woman’s life
B. Planned Parenthood v. Casey: the Court held that a law is unconstitutional as an undue burden on a woman’s right to an abortion before fetal viability if the law places a substantial obstacle in the path of a woman seeking to exercise her right
1. New justices appointed to the Supreme Court; could have overruled Roe
a. Instead, the Court overruled the trimester distinctions in Roe and the use of strict scrutiny for evaluating government regulation of abortions but retained the right to bodily integrity and the principle of gender equality
b. Did not overrule Roe to emphasize legitimacy of the Court; rather than raise doubt due to political changes

2. Emphasizes importance of stare decisis; Court is warranted in overruling precedents if:
a. Unworkable
b. Reliance interests
c. Precedent = doctrinal anachronism
d. Change of facts
3. Undue Burden TEST: government regulation of abortions prior to viability should be allowed unless there is purpose or effect of placing a substantial obstacle in woman’s path
a. Pre-viability: regulations are permissible so long as they do not impose an undue burden on a woman’s right to choose
b. Post-viability: abortion regulations may be prohibited unless it affects the woman’s health (same as Roe)
C. Abortion Funding

1. Regulation vs. spending: right to privacy and from governmental regulation, but governmental funding is not required

III. Sexual Autonomy

A. Bowers v. Hardwick: GA criminalized all acts of sodomy; no history of legal protection for homosexuals to engage in sodomy (not a fundamental right under rational basis review) so GA law was upheld

B. Lawrence v. Texas: recognized intimate choices, married or unmarried, even when unrelated to offspring are “liberties” protected by due process clause

1. Autonomy of self, in freedom of thought and expression and certain intimate conduct

2. Unclear whether this is a fundamental right and whether to apply strict scrutiny or rational basis 
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