CON LAW OUTLINE

Case References


I. READ THIS FIRST

a. TERMS AND ABBREVIATIONS

i. Page references are to the casebook and the case reference outline.

1. CB – Casebook (No reference to CB means that it was a supplement)

2. OL – Outline (No reference to OL means that only the holding was noted or the class was only brought up in class)

ii. Government body references

1. Government – Gov’t or gov’t.

2. SCOTUS – Supreme Court of the United States

3. POTUS – President of the United States

4. Cabinet level secretaries – Sec
.  For example:

a. SecState – Secretary of State

b. SecInterior – Secretary of the Interior

c. EXCEPTION – Attorney General is AG

5. Executive Order – EO

iii. States are referred to by their state abbreviations (CA – California, NV – Nevada, and so on, except when the name is used as a party in a suit)

iv. Parties

1. P – Plaintiff; D – Defendant

2. Pe – Petitioner; R – Respondent

3. PP – Plaintiff Petitioner; DP – Defendant Petitioner; PR – Plaintiff Respondent; DR – Defendant Respondent

b. ARRANGEMENT AND STRUCTURE

i. Cases are listed under broad subject matter headings that were covered in class.

ii. Cases

1. Cases are listed in the order that we learned them.

2. Bolded cases are the major cases that we went through in class AND are referenced in the Rules and Analysis Outline.

3. Generally, rules go first under the Holding and Reasoning section.

4. Pluralities, concurrences and dissents are included, but the vote count is not, unless it was important

iii. Specific page references for each case are in the Rules and Analysis Outline.  This outline serves more as a summary and reference point for all cases.  If the Rules and Analysis Outline does not include a specific page reference either to the Casebook or this Case References Outline, then only its holding was noted or the case was only brought up in class.

JUDICIAL AUTHORITY AND ROLE
II. Judicial Review

a. Madison v. Marbury, 1 Cranch (5 US) 137 (1803)

i. Facts

1. P was appointed to be a magistrate for a DC circuit court by President Adams (Federalist).  Although his appointment had been fully confirmed, the actual commission notice was not delivered before President Jefferson (Republican) began his term.  Upon finding the undelivered commissions, new SecState Madison refused to consummate plaintiff’s appointment by delivering the commission letter.

2. P filed for a writ of mandamus directly from SCOTUS, as authorized by § 13 of the Judiciary Act. 

ii. Issue – Could P file for a writ of mandamus directly from SCOTUS, as authorized by § 13 of the Judiciary Act?

iii. Disposition – P filed for a writ of mandamus directly from SCOTUS.  SCOTUS dismissed for lack of jurisdiction.

iv. Holding and Reasoning – P cannot file for writ of mandamus directly from SCOTUS because § 13 of the Judiciary Act is unconstitutional

1. P has a legal right to his commission because it had already been signed by POTUS and the seal of the US was already affixed to it.

2. Because P has a legal right to the commission, he must have a legal remedy to recover it.  Not all acts of department heads can be judicially reviewed, but when the President makes a decision, a person serving as head of an executive department must act accordingly, and that person’s actions become the actions of the President.  Secretary of State Madison had no right to refuse to deliver Marbury’s commission because those appointments were duly made by President Adams.

3. § 13 is unconstitutional because it modifies SCOTUS original jurisdiction, which must be voided because SCOTUS original jurisdiction is defined by the Constitution.

4. Judicial Review: Courts may invalidate acts of Congress because the Constitution is the supreme law of the land.  It is the supreme law of the land because it derives its power directly from the people.  Such power is rarely created, and must be deemed fundamental.

b. Fletcher v. Peck (Yazzo Lands)
i. Facts – GA legislature sold tons of land to speculators at below-market price.  The next legislature came in and discovered that the previous legislature had been bribed.  It repealed all of the land sales.

ii. Issue – May Congress repeal contracts entered into by previous Congresses?

iii. Disposition – SCOTUS ruled against Congress

iv. Holding and Reasoning – Congress may not repeal contracts entered into by previous Congresses because it would violate the contracts clause of the Constitution.
c. Martin v. Hunter’s Lessee, 14 US 304 (1816)

i. Facts – VA courts refused to obey an order from SCOTUS that reversed its decision regarding a VA citizen’s land affected by federal treaties.

ii. Issue – Can SCOTUS reverse the decisions of state courts on matters of federal law?

iii. Disposition – SCOTUS overruled VA high court

iv. Holding and Reasoning – SCOTUS may reverse decisions of state courts on matters of federal law.  Therefore, § 25 of the Judiciary Act is constitutional as well.

1. All of the states are bound by the Constitution.  The judicial power to interpret the Constitution must be vested in one entity, SCOTUS, so that the law is uniform across the country.

2. Allowing each state to interpret the federal Constitution in its own way would produce inconsistent results.  This is in no way comment on the ability of state judges to perform their duties.

d. Cohens v. Virginia, 19 US 264 (1821)

i. Facts – Cohens brothers were convicted of selling Congressionally authorized lottery tickets from DC in VA.  They challenged their conviction in federal court, arguing that because Congress authorized the lottery tickets, they were immune from state law criminalizing it.

ii. Issue – Does SCOTUS have constitutional authority to review state criminal convictions?

iii. Disposition – SCOTUS ruled for VA on the merits.

iv. Holding and Reasoning – SCOTUS may review state criminal convictions.

1. § 25 of the Judiciary Act is constitutional.

2. The judicial power extends to all cases arising under the constitution or a law of the United States.

3. Judges in many states rely on state legislatures for their office and salary, and cannot be impartial as it relates to federal questions.
III. Exclusivity
a. Cooper v. Aaron, 358 US 1 (1958)

i. Facts

1. After deciding Brown v. Board of Education and ordering desegregation of public schools, school boards in Arkansas tried to comply.  They were blocked by the governor who ordered National Guard troops to prevent black students from attending white public schools.

2. The school boards petitioned the district court judge to delay the desegregation order.

ii. Issue – Are state officials bound by the constitutional interpretations of SCOTUS?

iii. Disposition – District court approved request.  SCOTUS reversed.

iv. Holding and Reasoning – State officials are bound by the constitutional interpretations of SCOTUS because of the supremacy clause (Art. 4)

1. Article VI makes the Constitution the “supreme Law of the Land.”  The power to interpret the Constitution is vested in the judiciary.  The states are bound by the words of the Constitution, and because SCOTUS is the highest court in the land, its interpretations of the Constitution are binding to the states.  Every executive, legislative, and judicial official in the country takes an oath to uphold the Constitution, and none of them may contest the Constitution without violating that oath.

2. AK cannot ignore SCOTUS orders and interpretations without violating their own duties as officials.

b. Ex Parte McCardle, 74 US 506 (1868)

i. Facts

1. McCardle was arrested by federal troops for printing “incendiary and libelous” publications against the gov’t.  He petitioned the court for a writ of habeus corpus, challenging his detention as unconstitutional.  He petitioned for the writ under “An Act of 5th February, 1867,” which gave the judiciary jurisdiction over habeus corpus cases.

2. Congress rescinded “An Act of 5th February, 1867” before SCOTUS had ruled on McCardle’s appeal

ii. Issue – May Congress restrict SCOTUS appellate jurisdiction?

iii. Disposition – Circuit court denied McCardle’s writ request.  SCOTUS dismissed the case entirely for lack of jurisdiction

iv. Holding and Reasoning – Congress may restrict jurisdiction of federal courts as long as it does not interfere with the court’s judicial duties or SCOTUS original jurisdiction

1. While Congress may not interfere with judicial duties, the Constitution grants it the power to define its jurisdiction.  When Congress enacts such a law granting jurisdiction over a specific subject matter, it does so to the exclusion of others, and when Congress withdraws that jurisdiction, it negates the courts’ ability to hear cases within that subject matter.

2. Because Congress withdrew the Supreme Court’s jurisdiction over habeus corpus appeals from the circuit courts, the Supreme Court has no jurisdiction over McCardle’s case.  The Supreme Court still retains appellate jurisdiction over the subject matters that it exercised prior to the passage of “An Act of 5th February, 1867.”

IV. Justiciability – Standing
a. Lujan v. Defenders of Wildlife, 504 US 555 (1992)

i. Facts

1. § 7(a)(2) of the Endangers Species Act (ESA) states: “Each federal agency shall, in consultation with and with the assistance of [SecInt], insure that any action authorized, funded, or carried out by such agency [is] not likely to jeopardize the continued existence of any endangered species or threatened species or result in the destruction or adverse modification of habitat of such species which is determined by [SecInt], after consultation as appropriate with affected States, to be critical.”

2. SecInt issued new interpretation of § 7(a)(2) that limited its application to projects occurring in foreign countries.  Seeking to maintain high standards of animal life preservation, PR filed suit against DP via 2 of its members, Joyce Kelly and Amy Skilbred.  Both members’ claims of injury is that they would no longer be able to observe those endangered species in their natural habitat.

ii. Issue – Does PR have standing to sue?

iii. Disposition – Trial and appellate court ruled for PR.  SCOTUS reversed.

iv. Holding and Reasoning – PR does not have standing to sue because they have failed to prove injury and redressability.

1. Lack of injury

a. Both of the respondent’s representatives claim that they want to visit the natural habitats for these endangered species again some time in the future, but that is too indefinite to satisfy standing.

b. This claim fails the imminent requirement as well for the same reason.

2. Lack of redressability

a. The agencies funding these overseas were not party to the case, so the most the court could order the Secretary to reinterpret the meaning of § 7(a)(2), but that in itself does not address the respondent’s injury because the funding for the projects themselves would not disappear.

b. The projects would probably still move forward without the particular interpretation that respondents were seeking.

3. Citizen-suit clause – ESA contains a clause allowing citizens to sue agencies that it believes are violating the ESA.  Congress may confer standing to citizens to sue for procedural injuries, but those citizens must still meet the requirements of standing, meaning that they suffered a specific injury, D’s act caused the injury, and the remedy sought addresses P’s injury.  Here, PR has not met the injury or redressability requirement.

v. Other opinions

1. Kennedy, concurring – Congress retains the power to create rights in areas of law that were not foreseen in Madison v. Marbury.  He concurs though because the citizen-suit provision did not meet the minimum requirements for standing

2. Stevens, concurring – He concurs only in the result because he does not believe Congress intended § 7(a)(2) to apply in foreign countries.  He disagrees with the majority’s conclusion that the respondent’s injury was not imminent or that the injury was not redressable.

3. Blackmun, dissenting – Respondents sufficiently proved injury and redressability to survive summary judgment.  Additionally, Congress was not delegating executive authority in passing the citizen-suit provision.  It was strengthening the procedures that it legislatively mandated.

b. Allen v. Wright, 468 US 737 (1984)

i. Facts – P, parents of black children, sued the IRS because of its failure to strip the non-profit tax ID of private schools that were still segregated, claiming that their children could not get an education in a racially segregated private school

ii. Issue – Does P have standing to sue?

iii. Disposition – SCOTUS dismissed for lack of standing

iv. Holding and Reasoning – P does not have standing to sue because of the lack of redressability.  P can’t show that if the IRS actually enforced the stripping of those non-profit statuses that it would allow plaintiff’s children to be educated at those racially segregated private schools
V. Justiciability – Political Questions
a. Colgrove v. Green, 328 US 549 (1946)

i. Facts – Ps contended that the IL districting scheme was unconstitutional because the districts were not approximately equal in population.

ii. Issue – Is districting a political question?

iii. Disposition – SCOTUS ruled against Ps.

iv. Holding and Reasoning – Districting is a political question

1. Constitution conferred upon congress exclusive authority to secure fair representation in the House.

2. This controversy concerns matters that bring courts into immediate and active relations with party contests.  Courts ought not to enter this political thicket.
b. Baker v. Carr, 369 US 186 (1962)

i. Facts – The Tennessee Legislature failed to reapportion its district since 1901, even though significant changes in population had occurred.  Plaintiffs sought an injunction against all elections until the districts had been appropriately reapportioned.

ii. Issue – Is redistricting a political question?

iii. Disposition – Trial court denied relief.  SCOTUS reversed and remanded.

iv. Holding and Reasoning – Redistricting is not a political question.

1. Traditional areas of political questions have been:

a. Foreign relations – the judiciary has refrained from reviewing such cases because of the importance of the gov’t being able to speak with one voice.  However, that does not mean that the court cannot review cases involving foreign relations.

b. Validity of Enactments – Cases involving enactments and whether they constitute political questions have turned on many issues:

i. the presence of a constitutional reference justifying or labeling political questions;

ii. a lack of judicially discoverable and manageable standards for resolving it;

iii. the impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion;

iv. the impossibility of a court’s undertaking independent resolution without disrespecting the other branches of gov’t;

v. an unusual need for unquestioning adherence to a political decision already made;

vi. the potentiality of embarrassment from multifarious pronouncements by various departments on one question

c. Guaranty Clause suits - Art. IV guarantees a republican form of gov’t.  Claims based on this alone do not overcome the problem of “political questions.”  However, a claim should not be dismissed just because a claim involves a basis in the Guaranty Clause.  If the claim involves other bases, it can be reviewed.

2. None of these reasons exist in this suit

v. Other opinions – Frankfurther, dissenting

1. There are specific reasons for why certain cases are deemed “political questions” or not.

a. Foreign relations – speaking with one unified voice to the world is only one reason why the courts refrain from reviewing policy decisions relating to foreign relations.  Foreign relation determinations generally involve political agendas, and those agendas provide no basis or reference for judicial review

b. Structure and organization of state political institutions – courts have only reviewed these cases as it relates to issues where federal questions are determinative, and the courts have done so narrowly

c. Cases involving blacks – the courts review these kinds of cases because a war was fought over the rights of blacks and there are explicit provisions of the Constitution enabling the courts to do so.

d. Abstract questions of political power – there is no standing.  Additionally, that is not the court’s responsibility, nor are the courts equipped to properly answer those questions.

e. Guaranty Clause – the Court has consistently held that Art. IV is not enforceable through the courts because that would make the courts the arbiters of “political questions”

2. The case at hand involves the right to vote, but plaintiffs have the right to vote.  Their complaint centers around the power of their vote, which is essentially a political question.  Apportionment is a complex question involving issues that judges are not qualified to determine.  It should be left to the legislature.

c. Michigan v. Long (1983)

i. Facts – DR was convicted for possession of marijuana.  DR challenged the search of his car in court based on MI Constitution.  MI argued that DR’s claims are based on state law, so SCOTUS review was inappropriate.

ii. Issue

1. Was the search of DR’s car constitutional?

2. Were there adequate and independent state grounds for DR’s conviction?

iii. Disposition – SCOTUS upheld DR’s conviction

iv. Holding and Reasoning – DR’s search was constitutional, and SCOTUS could review MI’s ruling because there was inadequate independent state grounds.

1. SCOTUS has refrained from reviewing cases appealed from state courts that have adequate and independent state grounds because it ensures that:

a. SCOTUS respects the independence of state courts

b. SCOTUS does not issue advisory opinions.

2. SCOTUS will respect the decisions of state courts where state courts:

a. provide a reasonable explanation that it arrived at its decision because they believed that federal law required tem to do so.

b. Make clear by a plain statement that federal cases are being used only for the purpose of guidance, and do not themselves compel the result that the court has reached.

3. Here, since DR’s search was constitutional, conviction stands.

CONGRESSIONAL POWER
VI. Necessary and Proper Clause – McCulloh v. Maryland, 17 US 316 (1819)

a. Facts – Congress incorporated a federal bank located in MD.  The MD legislature passed a tax on all non-Maryland banks, which the federal gov’t challenged.
b. Issue
i. Does Congress have the power to incorporate a bank?
ii. If so, do the states have the power to tax federal banks?
a. Disposition – SCOTUS ruled for the fed.

b. Holding and Reasoning – Congress has the power to incorporate a bank through the Necessary and Proper clause.  States do NOT have the power to tax federal banks.

i. Congress may incorporate a bank

1. “It is a constitution we are expounding.”  Constitutions serve as the framework for government, an outline of its powers and structure.  The specific articles and clauses are to be read broadly.

2. Congress has numerous fiscal powers, and reading the Necessary and Proper Clause broadly allows the government to execute its fiscal powers and responsibilities.  “Necessary” should not mean that the government has no choice BUT to incorporate a bank, but that the government MAY incorporate a bank if it is conducive to the government executing its duties and responsibilities.

3. “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.

ii. MD may not tax the federal bank

1. Allowing the states to tax federal programs violates Article 6 of the Constitution because it would make the states the supreme sovereign of the land.  States could tax federal programs to death.

2. Furthermore, ALL American citizens ratified the Constitution, and ALL American citizens vote in their representatives to Congress.  If the states are allowed to tax federal programs, they are taxing ALL Americans, but only the citizens of that state would benefit from the state’s tax.

VII. Commerce Clause (after the New Deal)
a. NLRB v. Jones & Laughlin Steel Corp., 301 US 1 (1937)

i. Facts

1. The National Labor Relations Act of 1935 created the National Labor Relations Board (NLRB, and PP), charged with ensuring that employers do not engage in unfair labor practices.

2. PP ordered DR to cease and desist, which it ignored.  PP filed suit for judicial enforcement of its order.  DR argued that PP exceeded limits of federal power.

ii. Issue – Does PP, as an agency of the federal gov’t, have the power to order DR to stop engaging in unfair labor practices under the Commerce Clause?

iii. Disposition – Trial court ruled for DR.  SCOTUS reversed.

iv. Holding and Reasoning – PP, as an agency of the federal gov’t, may order DR to stop engaging in unfair labor practices under the Commerce Clause.

1. Congressional authority to protect interstate commerce from burdens and obstructions is not limited to transactions which can be deemed to be an essential part of a “flow” of interstate or foreign commerce.

2. Although activities may be intrastate in character when separately considered, if they have such a close and substantial relation to interstate commerce that their control is essential or appropriate to protect that commerce from burdens and obstructions, Congress cannot be denied the power to exercise that control.

3. Exercise of this power requires balancing state and federal government interests, but that is a question of degree.

4. Congress may legitimately address the unfair labor practices that lead to strikes and labor unrest.

v. Other opinions – McReynolds, dissenting – The injury claimed in this case is so far removed from the evil that Congress seeks to address that it cannot be constitutional.
b. United States v. Darby, 312 US 100 (1941)

i. Facts

1. Congress enacted the Fair Labor Standards Act of 1938. § 15(a)(1) prohibited the shipment in interstate commerce of lumber manufactured by employees who were not paid the federal minimum wage or exceeded the maximum work hours per week.  § 15(a)(2) prohibited the employment of workers in production of interstate commerce goods at other then prescribed wages and hours.

2. R, a Georgia lumber manufacturer who did not meet FLSA standards, challenged the law as unconstitutional.

ii. Issues

1. May Congress prohibit the shipment in interstate commerce of lumber manufactured by employees who were not paid the federal minimum wage or exceeded the maximum work hours per week?

2. May Congress prohibit the employment of workers in the production of goods for interstate commerce at other than prescribed wages and hours?

iii. Disposition – Trial court found FLSA unconstitutional.  SCOTUS reversed.

iv. Holding and Reasoning – Congress may prohibit shipment of lumber in interstate commerce manufactured by companies that do not comply with its labor standards, and may prohibit the employment of workers in the production of goods for interstate commerce at other than prescribed wages and hours.

1. § 15(a)(1) – Prohibition of interstate commerce shipments

a. Congress undoubtedly has the power to regulate the channels of interstate commerce, and may therefore prohibit shipments of goods in interstate commerce.

b. That Congress intended to regulate wages and hours through this scheme is irrelevant because it is within its power.

2. § 15(a)(2) – Wage and hour requirements

a. Congressional power over interstate commerce extends to activities intrastate which have a substantial effect on the commerce or the exercise of the Congressional power over it.

b. The regulation here is sufficiently related to interstate commerce.

c. Wickard v. Filburn, 317 US 111 (1942)

i. Facts – PR exceeded Congressional limits on the amount of wheat that could be grown.  The wheat he was growing was for his own use and not for sale.

ii. Issue – Does congressional authority over interstate commerce extend to PR’s wheat?

iii. Disposition – SCOTUS ruled against PR

iv. Holding and Reasoning – Congressional authority over interstate commerce extends to PR’s wheat.

1. Even if PR’s activity be local and though it may not be regarded as commerce, it may still, whatever its nature, be reached by Congress if it exerts a substantial economic effect on interstate commerce.

2. The purpose of the limits is to drop the price of wheat, and volume of available wheat obviously affects that price.  If everyone did what PR did, that would undermine Congress’ objective of reducing the price of wheat.  Congress has a rational basis for its regulation, and it is therefore constitutional.

d. Heart of Atlanta Motel v. United States, 379 US 241 (1964); and Katzenbach v. McClung, 379 US 294 (1964)

i. Facts

1. Congress enacted the Civil Rights Act of 1964, which prohibited discrimination on the ground of race, color, religion, or national origin in certain places of public accommodation, like hotels and restaurants.  It based its authorization on the Commerce Clause instead of § 5 of the 14th Amendment because § 5 only regulated state action.

2. Pe, a motel that refused to rent to blacks, and Ollie’s BBQ, a family restaurant that served blacks only from a take out window, challenged the law.

3. Ollie’s is a local family restaurant in Birmingham, AL that was located 11 blocks from an interstate highway.  The year before its case, Ollie’s purchased about $150k of food, 46% of which came from out of state.

ii. Issue – Does the Commerce Clause give Congress the authority to regulate private conduct in violation of the Civil Rights Act?

iii. Disposition – SCOTUS upheld the Civil Rights Act

iv. Holding and Reasoning – Civil Rights Act upheld

1. Motel owner

a. The determinative test of the exercise of power by the Congress under the Commerce Clause is simply whether the activity sought to be regulated is commerce which concerns more States than one and has a real and substantial relation to the national interest.

b. Congress may exercise its authority here because Pe’s conduct impedes interstate travel by blacks.

2. Ollie’s BBQ – The lack of evidence that Ollie’s conduct specifically impacts interstate commerce is not crucial because there is strong evidence that shows what impact discrimination in restaurants has on interstate commerce.

v. Other opinions

1. Black, concurring – Not every remote, possible, speculative effect on commerce should be accepted as an adequate constitutional ground to uproot and throw in the discard all our traditional distinctions between what is purely local and what affects the national interest.

2. Douglas, concurring – the 14th Amendment is better grounds to afford the protections of the Civil Rights Act

3. Goldberg, concurring – Congress has the authority to enact these regulations because of both the Commerce Clause and the 14th Amendment

e. United States v. Lopez, 514 US 549 (1995)

i. Facts

1. Congress enacted the Gun-Free School Zones Act.  § 922(q) makes it a federal offense “for any individual knowing to possess a firearm at a place that the individual knows, or has reasonable cause to believe, is a school zone.”

2. 17-year-old DR was caught bringing a firearm to school.

ii. Issue – Does the Commerce Clause give Congress the authority to prohibit the carrying of firearms in school zones?

iii. Disposition – SCOTUS ruled for DR.

iv. Holding and Reasoning – Congress may not prohibit the carrying of firearms in school zones unless it can be shown that the firearm was somehow involved in interstate commerce.

1. Prior commerce clause cases show that Congress may regulate three areas of interstate commerce:

a. Regulate the use of the channels of interstate commerce – Darby
b. Regulate or protect the instrumentalities of, or persons or things in, interstate commerce

i. Ex: regulation of railroads

ii. Protect – criminalize conduct that occurs in interstate commerce

c. Regulate activities that substantially affect interstate commerce

2. Gun possession clearly does not fit within the first 2 categories, and fails the 4 factor substantial affects test.

a. ​Possession of a gun is not economic or commercial activity.

b. There are no jurisdictional dements (opportunities for review to determine whether the activity falls within interstate commerce)

c. There are no congressional findings that the activity affects interstate commerce

d. No discussion on whether this is historically an area of State regulation

3. Federal Gov’t argues that presence of guns in schools affects productivity of future workers, but that is too remote to satisfy the substantial effects test.

v. Other Opinions

1. Kennedy, concurring – Congress has the constitutional authority to do what it needs to do to regulate interstate commerce, as long as power between the national and state government is balanced.  The courts should only be involved when that balance tips too far in one direction or the other.

2. Thomas, concurring – SCOTUS was wrong to expand federal power during the 30s.  There is no substantial effects test in the constitution, and SCOTUS should go back to the pre-30s.

3. Brennan, dissenting
a. Determining whether something effects interstate commerce is the duty of Congress, and Congress is better equipped to answer that question.  Because this is the case, the only question that SCOTUS should be asking is whether Congress had a rational basis in passing the law that it did.

b. What the majority does today (1) runs contrary to modern SCOTUS opinions, (2) turns questions of the power of Congress on the use of words like “production” and “indirect” instead of actually determining whether interstate commerce was involved, and (3) creates confusion in an area of law that until today was well settled

4. Souter, dissenting – SCOTUS settled interstate commerce questions after the tumult of the 30s.  They found that their previous legal doctrines did not work and changed.  The majority today just brings the court back in time 60 years.

5. Stevens, dissenting – Guns are articles of commerce and, because of their dangerous nature, may also restrict commerce.  Congress is fully within its power to regulate how guns are made, where they are bought, and where they can be carried.

f. United States v. Morrison, 529 US 598 (2000) (Part 1)

i. Facts

1. Congress enacted the Violence Against Women Act (VAWA).  § 13981 allowed victims of gender-based violence to sue their abusers in federal court.

2. A woman claimed that she was raped by DR, and filed suit accordingly under VAWA § 13981.

ii. Issue – Does gender-based violence sufficiently effect interstate commerce to allow Congress to regulate on it? 

iii. Disposition – SCOTUS struck down § 13981.

iv. Holding and Reasoning – Gender-based violence does not meet the substantial effects test. 

1. Not a regulation of a channel of interstate commerce.

2. Does not regulate or protect instrumentalities of interstate commerce

3. No substantial effect on interstate commerce

a. Not economic or commercial activity in nature.

b. No jurisdiction elements

c. There are congressional findings to show that gender-based violence impacts interstate commerce, but this alone is not dispositive.

d. Addressing violent crimes is traditionally an area of State regulation, not federal regulation.

v. Other opinions

1. Thomas, concurring – Lopez was correctly applied in this case, but the Court should still go back to the pre-30s understanding of the Commerce Clause.

2. Souter, dissenting – Congress included mountains of data showing how gender-based violence impacts interstate commerce.  This act would have been upheld in the time between Wickard (1942) and Lopez (1995).  The fact that it fails today shows that the substantial effects test is just a name.  The majority also ignores the fact that states support this legislation.

3. Breyer, dissenting
a. The distinction between economic and noneconomic is hard and confusing to apply because of two centuries of scientific, technological, commercial, and environmental change, and that difficulty will impact the “aggregation principle” laid out in Wickard.

b. Congress, not the courts, must remain primarily responsible for striking the appropriate state/federal balance.

g. United States v. Alafabco
i. Facts – A dispute between a lendor and lendee led the lendee to sue lendor.  However, there was an arbitration clause in their contract, and lendor pushed the case over to arbitration via the Federal Arbitration Act.

ii. Issue - Does the dispute between the lendor and lendee, both of whom are in the state of Alabama, fall within Congress’ commerce power?

iii. Disposition – Trial court ordered the case to arbitration.  AL high court reversed.  SCOTUS reversed the high court.

iv. Holding and Reasoning – The dispute between lendor and lendee falls within Congress’ commerce power because it substantially affects interstate commerce.

1. Regulation of channels of interstate commerce – The lender was engaged in business through the southeastern US, and the loan to lendee was used in part for projects in NC, TN, and AL.

2. Commercial lending itself has a substantial impact on interstate commerce.

h. Gonzalez v. Raich, 545 US 1 (2005)

i. Facts

1. CA enacted the Compassionate Use Act of 1996, which legalized marijuana use for medicinal purposes.

2. PRs are CA residents with serious medical conditions who are asserting their right to cultivate marijuana for medicinal purposes under CA law.  They also sought an injunction against enforcement of the Controlled Substances Act, which bars the production, distribution, and consumption of commodities for which there is an established market, to the extent where it interferes with their right to cultivate marijuana for their personal medicinal use.

ii. Issue – Does the commerce power include the power to prohibit the local cultivation and use of marijuana in compliance with CA law?

iii. Disposition – SCOTUS ruled against PRs.

iv. Holding and Reasoning – Congress may prohibit the local cultivation and use of marijuana that is in compliance with CA law.

1. This case is Wickard v2.  Respondents are claiming that their person cultivation of marijuana, not intended for distribution or sale, falls outside of the bounds of the commerce clause.  However, Wickard already showed that simply growing marijuana, where there is a large market for it and congressional findings regarding the marijuana market, can impact interstate commerce and Congress only needs a rational basis for enacting such a law.

2. Lopez
a. Does not apply here because the Court struck down a law that was just a sentence long aimed directly at prohibiting the possession of guns near schools, where CSA is a whole statutory scheme designed to attack the marijuana market.

b. If the particular prohibited conduct is part of a larger scheme to control a commercial or economic interstate activity, it is constitutional

3. Morrison does not apply here because it struck down a law that was not economic in nature, where the CSA targets the production, distribution, and consumption of commodities for which there is an established, and lucrative, market.

v. Other opinions

1. Scalia, concurring
a. Regulation of an area deemed to have a substantial effect on interstate commerce cannot rest its authority on the commerce clause alone; it also relies on the necessary and proper clause.

b. Lopez and Morrison only showed Congress could not regulate certain purely local activities based on speculation that it could affect interstate commerce, but they never held that Congress could not ever regulate noneconomic intrastate activities.

2. O’Connor, dissenting
a. The states are policy labs, where new ideas can be tested.  The majority destroys that.

b. To distinguish Lopez from this case because of the way the law is written reduces Lopez to nothing more than a drafting guide.  Every activity has some personal private version of it, and to draw the line where private activity affects the demand for market goods is to draw no line at all.  Even in Wickard, which the majority relies on, created an exception for those who grew less than 200 bushels of wheat.  The CSA has no such exception for small marijuana growers.

c. Furthermore, Congress’ bare declarations about the impact of small growers on the marijuana market is nowhere close to what Congress provided in Morrison.  The majority cannot reasonably claim that this case and Morrison do not conflict with each other.

3. Thomas, dissenting – the majority’s reasoning allows Congress to regulate anything.

VIII. Spending Powers
a. United States v. Butler, 297 US 1 (1936)

i. Facts – Congress enacted a law that provided farmers incentives to reduce how much they grew.

ii. Issue – Can the federal spending power be used to provide farmers incentives to reduce their productivity, even though it is traditionally an area of state sovereignty?

iii. Disposition – SCOTUS found the law unconstitutional

iv. Holding and Reasoning – Federal spending cannot be used to provide farmers incentives to reduce their productively because that would amount to economic coercion.

1. The power to tax and spend for the general welfare is, as Hamilton expressed, a power unto its own that does not need to be in furtherance of any of the enumerated powers listed in the Constitution.  However, that power is not unlimited.  Congress cannot use that power to achieve unconstitutional ends such as subverting state sovereignty.

2. Applied here, Congress cannot use its spending power to buy the compliance of farmers, whose regulation is traditionally found under state sovereignty, by giving them an “option” to comply and receive benefits, which is not really an option at all if all other farmers comply and the sole farmer who does not will lose money because of it. 

v. Other opinions – Stone, dissenting – It is the threat of loss, not hope of gain, that constitutes economic coercion.

b. Charles C. Steward Machine Co. v. Davis, 301 US 548 (1937)

i. Facts – Congress enacted the Social Security Act, which imposed a payroll tax on employers of eight or more, and the money would go directly into the general fund.  However, those employers could get up to 90% of those paid taxes back for contributions it made to state unemployment programs certified by the federal government.  PP sued to get the taxes he paid back.

ii. Issue – Can the federal taxing power be used to give employers incentives to give to state unemployment funds?

iii. Disposition – SCOTUS found the law constitutional

iv. Holding and Reasoning – Federal taxing power may be used to give employers incentives to give to state unemployment funds.

1. This act is a collaborative effort by the state and federal governments to provide economic relief to its citizens.  While the money will go to the general fund, in all likelihood, it will be spent in other ways to provide economic relief.  So who is being coerced in this statutory scheme?  Not the taxpayer, since he is meeting the mandates of the state legislature, and not the states, since no pressure is being applied to the states at all.

2. States can’t spend the money provided them by their residents via this act on anything that would depart from the standards that Congress ranks as fundamental.

c. South Dakota v. Dole, 483 US 203 (1987)

i. Facts – Congress enacted a law that would withhold 5% of any transportation funds a state would receive if it chose not to change its minimum drinking age to 21.

ii. Issue – Can the federal spending and taxing power be used to give states incentives to raise their minimum drinking age?

iii. Disposition – SCOTUS found the law constitutional

iv. Holding and Reasoning – Federal spending and taxing power may be used to give states incentives to raise their minimum drinking age.

1. Butler made clear that Congress may spend money and provide conditional grants for purposes not listed in the enumerated powers.  However, there are limits:

a. Must be in pursuit of the general welfare, but the courts should defer to Congress’ judgment on the matter.

b. Congress must be unambiguous about its intent in to condition the State’s receipt of federal funds, so that they can decide for themselves if they want it or not.

c. Federal grants may be illegitimate if they are unrelated to the federal interest in particular national projects or programs.

d. There may be other constitutional provisions providing an independent bar to the conditional grants of federal funds.

2. Federal gov’t can’t induce states to engage in activities that would itself be unconstitutional.

3. Some inducement programs may be so coercive as to change pressure into compulsion.

4. None of the limitations stated apply in this case.

v. Other opinions – O’Connor, dissenting
1. Congress is attempting to regulate drinking ages in violation of § 2 of the 21st Amendment.

2. While Congress has the power to spend money on interstate travel, the minimum drinking age is not sufficiently related safe interstate travel to justify calling it a grant instead of what is actually is, regulation.

3. Congress may only place conditions on its grants that direct how it will be spent, and nothing more.  To allow that would mean that Congress has no real restrictions on its spending power, and that is not the Framers’ plan.

IX. Treaty Power – Missouri v. Holland, 252 US 416 (1920)

a. Facts – POTUS entered into a treaty with Great Britain prohibiting the hunting of certain birds that migrated between Canada and the US to protect them as a source of food and pest population control.  The treaty was ratified by the Senate.  MO filed suit to prevent enforcement of the treaty.

b. Issue – Does enforcement of the treaty violate the rights reserved to the States by the 10th Amendment?

c. Disposition – SCOTUS upheld the treaty.

d. Holding and Reasoning – Enforcement of the treaty does not violate the 10th Amendment

i. SCOTUS expressly rejected the argument that treaty provisions are only enforceable if Congress could have enacted those provisions independently as law.

ii. The 10th Amendment must be interpreted in light of what the country has become, and not merely as words written over 100 years ago.

iii. Addressing the potential extinction of these migratory birds, which is a valuable food source, cannot adequately be addressed solely by the States, and requires a comprehensive scheme, which the treaty provides.  It is constitutional.

X. § 5 of the Fourteenth Amendment – United States v. Morrison, 529 US 598 (2000) (Part 2)

i. Facts

1. Congress enacted the Violence Against Women Act (VAWA).  § 13981 allowed victims of gender-based violence to sue their abusers in federal court.

2. A woman claimed that she was raped by DR, and filed suit accordingly under VAWA § 13981.

ii. Issue - Can Congress regulate the conduct of non-state entities that is viewed as discriminatory?

iii. Disposition – SCOTUS struck down the law as unconstitutional

iv. Holding and Reasoning – Congress may not regulate the discriminatory conduct of non-state entities

1. § 5 of the 14th Amendment only allows Congress to regulate the conduct of states to enforce the 14th Amendment, not individuals.

2. Furthermore, prophylactic legislation under § 5 must have a congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.

3. The Act is directed only to individuals, not any state actors, and the data that Congress reviewed did not show that this problem affected every state, or even most states.  It is not congruent or proportional to the end it sought.

v. Other Opinions – Breyer, dissenting
1. Congress, at least some times, is able to enact remedial legislation that prohibits conduct that is not itself unconstitutional.  It places no burden on the states and only holds people liable for violent conduct that is already illegal.

2. Congress reviewed the data that it gathered and enacted laws based on the data presented before it.  It made its own finding and this court should not second-guess it.

XI. Regulation of the States as States
a. National League of Cities v. Usery, 426 US 833 (1976)

i. Facts – Congress amended the Fair Labor Standards Act with wage and hour requirements that applied specifically to employees of state and local gov’t.  Pe filed the suit to challenge the law, arguing only that it interfered with the functions of other gov’t bodies.

ii. Issue – May Congress set wage and hour requirements for employees of state and local gov’t?

iii. Disposition – SCOTUS stuck down the amendments as unconstitutional.

iv. Holding and Reasoning – Congress may not set wage and hour requirements for employees of state and local gov’t.

1. Allowing wage and hour requirements for employees of state and local gov’t would significantly interfere with the States’ abilities to structure employer-employee relationships in areas like fire prevention, police, protection, etc.  Such activities serve as administration of public laws and furnishing of public services.

2. Congress may not enact regulations that displace the States’ freedom to structure integral operations in areas of traditional governmental functions.

v. Other opinions

1. Blackmun, concurring – The appropriate test here is to balance federal interests and state interests, and whichever is greater is the law that should be applied

2. Brennan, dissenting – This is an issue for the political process.  The political branches of our gov’t are structured to protect the interest of the States as well as the Nation as a whole, and the States are fully able to protect their own interests.

b. Garcia v. San Antonio Metropolitan Transit Authority, 469 US 528 (1985)

i. Facts – Congress amended the Fair Labor Standards Act with wage and overtime requirements that applied specifically to employees of state and local gov’t.  Pe filed the suit to challenge the law, arguing only that it interfered with the functions of other gov’t bodies.

ii. Issue – May Congress set wage and overtime requirements for employees of state and local gov’t?

iii. Disposition – SCOTUS upheld the amendments as constitutional.

iv. Holding and Reasoning – National League of Cities is overruled.

1. The “traditional government functions” test of National League was unworkable.

2. The appropriate venue to determine the appropriateness of federal regulation of state activity is the political process.  The states have influence in that process through their senators and house representatives, and through the structure that gives states influence over the election of those representatives.

3. That this process has been successful for the states is evidenced by the facts that 20% of all state spending comes from federal grants, and that states still find ways to exempt themselves from federal obligations created via the commerce clause.

v. Other opinions

1. Powell, dissenting – recent changes in the country, like the direct election of senators and growth of the national media, have made Congress increasingly less representative of state and local interests, and more likely to be responsive to the demands of various national constituencies.  Federal legislation is generally drafted by staffers who have no knowledge of state or local needs, and in any case are less responsive to state constituencies than the state government is.

2. O’Connor, dissenting – the court cannot abdicate its constitutional responsibility to oversee the Federal Government’s compliance with its duty to respect the legitimate interest of the States.

3. Rehnquist, dissenting – in time, the court will reverse its course on this issue.

c. New York v. United States, 505 U.S. 144 (1992)

i. Facts – Congress enacted “The Low Level Radioactive Waste Policy Amendments of 1985,” which was created by the The Governor’s Association.  In it, states would have to deal with that product in accordance with Congressional direction or take title to it.

ii. Issue – Can Congress require that States pass the amendments pursuant its instructions, or, if they do not, require that the States take title over the waste?

iii. Disposition – SCOTUS found the amendments unconstitutional

iv. Holding and Reasoning – Congress may not require that States pass laws pursuant to its instructions, and may not require that the States take title over waste.

1. Congress may encourage states to adopt certain regulations, but cannot compel states to do so.  Allowing that would diminish the personal accountability that each official must bear.  If there is legislation that must be enacted, it should be done by the body desiring, and that body should be held accountable for that law if the citizens do not like it.

2. The federal gov’t may not transfer title of waste from the generators to the state governments—that is the same as the federal government requiring that state governments pay subsidies to the waste generators—nor may it instruct state legislatures to implement laws that Congress passes.

a. The Constitution does not give Congress that power.

b. States are not regional offices of the federal gov’t.

3. Because Congress cannot require the states to do either, it follows that Congress may not require the states to choose between the 2.

4. It doesn’t matter that New York benefitted from the law because federalism was created to protect the individuals, not the state or the federal government.

v. Other Opinions

1. White, dissenting – the act was created by the states with Congress serving as referee.  Federalism does not prohibit this.  Every part of our government can be traced back to the checks and balances designed to protect individual rights against state tyranny, but that is not the issue that the court faces.  Nuclear waste disposal is a national problem, and Congress complied with the wishes of the states.

2. Stevens, dissenting in part, concurring in part – Congress regulates state operated railroads, state schools, state elections, a host of other state activities.  The 10th Amendment does not bar Congress from performing its duties and powers in Article I.  There is no reason why Congress may not compel states to implement federal laws.

d. Printz v. United States, 521 U.S. 898 (1997)

i. Facts – Congress enacted the Brady Handgun Violence Prevention Act, which required state and local Chief Law Enforcement Officers (CLEOs) to conduct background checks on prospective handgun purchasers.

ii. Issue – Can Congress enact laws that order state executive officials to implement its legislation?

iii. Disposition – SCOTUS struck down the requirement as unconstitutional.

iv. Holding and Reasoning – Congress may not enact laws that order state executive officials to implement its legislation.

1. Even if the states surrendered a lot of their power to create the federal gov’t, they are still sovereign gov’ts.

2. The gov’t tried to distinguish New York by arguing that the Brady Bill leaves no policymaking discretion to the States.  That is more intrusive than ordering state legislatures to implement federal laws because it reduces them “to puppets of a ventriloquist Congress.”

3. Further, requiring state elected officials to enforce federal laws requires states to absorb the costs of enforcing those laws and to take responsibility for them, which New York addressed by clearly stating that the federal gov’t must be accountable for the laws that it passes.

v. Other Opinions

1. Stevens, dissenting – Hamilton and the early Federalists promised that the federal gov’t would not create huge national bureaucracies to implement its policies.  The states worried that the presence of federal tax collectors would be overbearing and preferred that their agents be used.  The Brady Bill is more like laws requiring police to report missing children to a national registry than an offensive command to a sovereign state.

2. Souter, dissenting – Hamilton, through Federalist #27, stated that “the Legislatures, Courts and Magistrates of the respective members will be incorporated into the operations of the national gov’t, as far as its just and constitutional authority extends, and will be rendered auxiliary to the enforcement of its laws.”  New York was correctly decided, but that should not extend to the provisions of the Brady Bill.

3. Breyer, dissenting – other countries implemented the system established in the Brady Bill, and it has worked for them.  Part of its effectiveness is that it is less intrusive than having a federal presence in the localities.

SEPARATION OF POWERS
XII. Limits on POTUS

a. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952)
i. Facts – POTUS Truman issued EO 10345 directing the SecComm to take possession most of the steel mills in the country and to operate them.  He did so to prevent steel workers from going on strike and stopping steel production amidst the Korean War.  EO did not follow the protocols established by Congress in the Selective Service Act of 1948 or the Defense Production Act of 1950.  Congress considered an amendment to the Taft-Harley Act similar to the EO in 1947, but rejected it.
ii. Issue – Can POTUS issue an EO taking possession of the nation’s steel mills that don’t conform to the procedure that Congress had already set for to seizure of personal real property?
iii. Disposition – SCOTUS found the EO unconstitutional
iv. Holding and Reasoning – Being Commander-in-Chief of the military does not give POTUS the power to seize steel mills in order to keep labor disputes from stopping production.  
1. Congress is the body that can make laws. POTUS job is specifically to execute those laws which Congress has passed. POTUS may not make laws.
2. EO 10345 is law because in it, POTUS explains his justifications for the policies set forth in the EO, proclaims those policies as rules of conduct to be followed, and gave the SecComm additional discretion to do what was necessary to comply with the EO.  The Constitution gives that power to Congress, not to POTUS.
v. Other Opinions

1. Frankfurther, concurring
a. It is an inadmissibly narrow conception of American constitutional law to confine it to the words of the Constitution and to disregard the gloss which life has written upon them.  The Constitution is not black and white; POTUS powers should not be defined so comprehensively in this case.
b. A systematic, unbroken, executive practice, long pursued to the knowledge of the Congress and never before questioned, engaged in by preceding POTUS, making as it were such exercise of power part of the structure of our gov’t, may be treated as a gloss on “executive Power” vested in POTUS.  That is not the case before the court here.
2. Jackson, concurring
a. While oversimplified, the exercise of POTUS power may be divided into 3 categories:

i. When POTUS acts pursuant to an express of implied authorization of Congress, his authority is at its maximum.

ii. Twilight Zone

1. Where there has been no congressional grant or prohibition, POTUS and congressional authority are concurrent or its distribution is uncertain.

2. In this area, any actual test of power is likely to depend on the imperatives of events and contemporary imponderables rather than on abstract theories of law.

iii. When POTUS takes measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb, for then he can rely only upon his own constitutional powers minus any constitutional powers of Congress over the matter.

b. EO 10345 falls under the 3rd category because Congress refused to enact the amendment to the Taft-Harley act that would have authorized POTUS to act in this manner.

c. The Government argues that this falls under the implied powers of POTUS as Commander-in-Chief and because executive power is vested in him, but to allow this would leave little room for the checks put into place on POTUS power.

3. Vinson, dissenting – POTUS is facing a national crisis, and he is within his authority to do what he must.  Other POTUS before him have used their power to take possession of personal and real property.  The majority grasps at straw men.  This POTUS, after exercising his constitutional power, went back to Congress and expressly stated that he would honor their wishes, be it for or against his actions.

b. Dames & Moore v. Regan, 453 U.S. 654 (1981)

i. Facts

1. POTUS Carter issued an EO nullifying all pending claims and attachments against Iran as part of settlement with Iran over the hostages it had taken.

2. At the time the issue was ordered

a. P had a pending suit against Iran, claiming that it was owed almost $3.5 million.

b. Congress had enacted the International Emergency Economic Powers Act (IEEPA), which gave POTUS the authority to nullify attachments against foreign governments

ii. Issue – Can POTUS order the nullification of pending claims and attachments against a foreign country where Congress has legislation that gives him some authority to do so?

iii. Disposition – SCOTUS upheld the EO

1. Youngstown test is better applied as a spectrum going from explicit congressional authorization to explicit congressional prohibition.

2. Nullification of the attachments is okay because of the IEEPA.

3. Nullification of pending claims is okay

a. Neither the IEEPA or other law expressly give POTUS power to terminate pending suits in American courts, but that can be implied from the actions of previous presidents who have taken on such actions, and from the legislative history and comments to IEEPA, which stressed that nothing “in this act is intended [to] interfere with the authority of the President to [block assets], or to impede the settlement of claims of US citizens against foreign countries.”

b. POTUS have entered into at least 10 such agreements since 1952, including an $80 million settlement with China.

c. Furthermore, the settlement created an international tribunal where claimants may bring their causes.

4. SCOTUS clarified that it was not saying POTUS had the power to nullify attachments or to settle pending suits, but here, where settlement of pending suits is part of resolving a foreign affairs dispute, and courts can conclude that Congress is acquiescing, courts should not rule that POTUS does not have such power.

XIII. Limits on Congress

a. Whitman v. American Trucking Association (2000)
i. Facts
1. § 109(b)(1) of the Clean Air Act (CAA) instructs the EPA to set “ambient air quality standards the attainment and maintenance of which in the judgment of the Administrator, based on [the] criteria [documents of § 108] and allowing an adequate margin of safety, are requisite to protect the public health.”  42 U.S.C. § 7409(b)(1).
2. Based on this, EPA defined the limits for National Ambient Air Quality Standards (NAAQS).
ii. Issue – Does the statute confer decision making power to the EPA, and does it lay out an intelligible principle for the EPA to interpret for guidance?
iii. Disposition – Appellate court found the EPA’s interpretation of the law, but not the law itself, unconstitutional.
iv. Holding and Reasoning – The statute conferred decision making power to the EPA, and laid out an intelligible principle to guide the EPA’s interpretation.
1. If a law itself is unconstitutional, a new interpretation of that law will not make it so.
2. Congress may not delegate its authority, but may confer decision making authority to the agencies that it creates.  When Congress confers decision making authority upon agencies, Congress must lay down by legislative act an intelligible principle to which the person or body authorized to act is directed to conform.
3. Appellate court was wrong to rule against EPA because the standards that the EPA implemented were not based on any intelligible standard defined by Congress for what constitutes too much harm.
4. EPA’s standards are constitutional
a. CAA requires at a minimum that “[the] EPA must establish uniform national standards at a level that is requisite to protect public health from the adverse effects of the pollutant in the ambient air.”
b. The scope of discretion in the act is well within the limits of the Supreme Court’s nondelegation precedents, since none of the Supreme Court’s precedents required Congress to provide a determinate criterion for saying how much of the regulated harm is too much.
v. Other Opinions – Stevens, dissenting and concurring – The result and explanation would be absolutely correct but for one exception: Congress does have the power to delegate.  It has done so with the EPA by giving it the authority to make rules within the scope of laws enacted by Congress.

b. INS v. Chadha, 462 U.S. 919 (1983)

i. Facts – Congress vested within the House of Representatives the power to reverse decisions of the AG related to INS proceedings.  It applied that authority in reversing the AG’s decision not to deport Chadha, and mandating that he be deported.

ii. Issue – May Congress vest in itself authority to review immigration decisions by the AG outside of the procedures already established in the Constitution?

iii. Disposition – SCOTUS struck the House’s authority as unconstitutional.

iv. Holding and Reasoning – Congress may not vest in itself the authority to review immigration decisions by the AG outside of the procedures already established in the Constitution.

1. For congressional actions, what has the effect of a law is a law, and must follow the procedures established in the Constitution.

2. The House’s action is a law because it affects the legal rights of a person, and is unconstitutional because

a. It did not pass in both Houses of Congress and were not presented before POTUS.

b. There are exceptions to the bicameralism requirement, such as the House’s power to impeach and the Senate’s consent to POTUS appointments.  However, those exceptions are found only in the constitution.

3. Furthermore, Congress expressly delegated this power to the AG through a law.  If Congress disagrees with the way the law is executed, it must revoke that delegation or amend the law through the legislative process.

v. Other opinions

1. Powell, concurring – The House’s action is unconstitutional because it breached its separation from the judiciary.

2. White, dissenting – Striking the legislative veto forces Congress to choose between not delegating and failing to efficiently address the nation’s problems; or to delegate and vest its authority in an unaccountable entity.

a. Its history shows that it was used to grant broad delegation of power to the executive, but keeping its application of that power in check.

b. That it is not mentioned in the Constitution does not mean that Congress may utilize the legislative veto.  The framers intended the government to grow with the country’s growth and be able to adapt to unforeseen challenges.

c. The presentment and bicameralism clause does not prevent the legislative veto.  When Congress delegates power to an agency, that agency can create laws and regulations.  Congress should be able to limit that grant of power as much as it is able to grant it.

d. The Constitution does not contemplate total separation of the three branches of Government.  Not all legislative vetoes will be constitutional, but its use is a necessary check on the expanding power of the agencies, both executive and independent, as they engage in exercising authority delegated by Congress.

e. It will now be more difficult for fundamental policy decisions to be made by the body responsible to the people, instead of appointed officials.

XIV. Line Item Veto – Clinton v. New York, 524 U.S. 417 (1998)

a. Facts – Congress enacted the Line Item Veto Act
i. It gave POTUS the power to “cancel in whole” three types of provisions that have been signed into law
1. any dollar amount of discretionary budget authority
2. any item of new direct spending; or 
3. any limited tax benefit.
ii. When making such a decision, POTUS must determine that it will
1. reduce the federal deficit;
2. not impair any essential Government functions; and
3. not harm the national interest.
iii. After making such a decision, POTUS must notify Congress, who can reverse his decision with a majority vote of both houses, aka a disapproval bill.  POTUS may veto a disapproval bill with his constitutional power of veto.

b. Issue – May POTUS veto parts of a duly enacted bill?

c. Disposition – SCOTUS struck the act as unconstitutional

d. Holding and Reasoning – POTUS may not veto parts of a duly enacted bill

i. Repeal of statutes, just like enactments, must conform to Art. I.  This act:

1. Does not follow constitutional procedures of bicameralism and presentment, and

2. Delegates too much authority to POTUS.

ii. Laws that allow the president to spend up to a certain point are certainly constitutional, even if the POTUS chooses not to spend up to that amount.  Giving the POTUS such discretion in a bill that has not yet become law is not the same as giving the POTUS the power to amend a bill that has already become law.

e. Other opinions

i. Kennedy, concurring – While the line item veto may restrain excessive spending, failure of political will does not justify unconstitutional remedies.  Furthermore, individual liberties are always at stake when one branch transgresses the separation of powers.

ii. Scalia, concurring and dissenting – The majority is technically correct in that Congress may not unconstitutionally delegate its authority under Art. I.  However, there is no real difference between what Congress has done before, which is to grant POTUS discretion in how to spend money, and giving him the power of the line item veto.

iii. Breyer, dissenting – There are 3 considerations when determining whether one branch has transgressed upon another:

1. Has Congress given POTUS the wrong kind of power?  No, because this is similar to POTUS power to spend or not spend appropriations.

2. Has Congress given POTUS the power to “encroach” upon Congress’ own constitutionally reserved authority?

a. No, because it could pass disapproval bills to reverse the POTUS veto.

b. Congress is the one who creates and passes these appropriations, which establishes the outer limits of what POTUS can do.

c. Has Congress given POTUS too much power?  While Congress has established that the nondelegation doctrine requires Congress to provide an intelligible principle for an entity receiving its delegation to follow, the Court has previously only found 2 congressional violations of this doctrine.  The authority delegated here falls well within the limits of delegation.

XV. Appointment of federal officers

a. Buckley v. Valeo (1976)
i. Facts – Congress created a 6-member elections commission.  2 members would be appointed by POTUS and follow the protocols set in the Constitution.  The other 4 were appointed by the President Pro Tempore of the Senate and the Speaker of the House.
ii. Issue – May the President Pro Tempore of the Senate and the Speaker of the House appoint members to the elections commission?
iii. Disposition – SCOTUS struck congressional appointments to the elections commission as unconstitutional.
iv. Holding and Reasoning – The President Pro Tempore and the Speaker of the House may not appoint members to the elections commission.
1. Officers are those who exercise significant authority pursuant to the laws of the United States.
2. The Appointments Clause gives POTUS the power to appoint all officers of the United States, and Congress the ability to vest the power of appointment for inferior officers to POTUS alone, the courts, and the heads of departments.  
a. If these commissioners are deemed to be officers of the United States, their appointment must follow the protocol established by the Constitution, i.e. with the advice and consent of the Senate.
b. If they are inferior officers, Congress may vest the power to appoint with the President alone, the courts, or the heads of departments.
c. Congress may not make any such appointments itself.
3. Elections Commissioners are officers, and must therefore be appointed in compliance with constitutional mandates

4. Necessary and Proper Clause does not grant Congress authority that the Constitution clearly vested with the other branches.

5. Concerns about biases in POTUS officer appointments do not go away because it is Congress that is making the appointment.

b. Morrison v. Olson (1988) (Part 1)

i. Facts

1. The Ethics in Government Act obligated the AG to investigate high ranking officials suspected of violating federal criminal law.  Upon determining that there was enough information to warrant further investigation, the AG had to apply to the Special Division Court of the DC Circuit Court of Appeals for it to appoint independent counsel to fully investigate the suspicion.  The Act specified that if the AG found no grounds for reasonable suspicion in his own preliminary investigation, the Special Division had no authority to appoint independent counsel to continue the investigation.  The AG had to include enough information in his application to assist the court in appointing appropriate counsel and in defining the proper jurisdiction.  The court would decide who to appoint and what the proper scope of the investigation would be.

2. Independent counsel could act with the full authority of the Department of Justice in the investigation.  Independent counsel could be removed by the AG for good cause.  Otherwise, independent counsel’s term is over once the investigation is complete.

3. The House of Representatives investigated the Justice Department’s involvement in a scandal relating to the EPA’s withholding of requested documents.  Based on those allegations, the House subcommittee requested that the AG appoint independent counsel to investigate those Justice Department officers that may have been a part of the scandal, including defendant.  The AG did so, but limited the scope to investigating defendant “and any other matter related to [the allegation against defendant].  The court expanded the independent counsel’s jurisdiction to include “any other allegation of evidence of violation of federal criminal law.”

4. After several resignations, plaintiff was appointed as independent counsel.  Plaintiff asked AG to refer to her all matters related to all suspected officials, not just defendant.  AG refused, concluding that his decision not to investigate any other suspects was final and unreviewable. Special Division court agreed, but found that the original order was broad enough to encompass investigations of all suspects originally listed in the House report.

5. A grand jury subpoenaed all suspects, who were held in contempt by the district judge after he found the orders constitutional and suspects still refused to comply with them.
ii. Issue – May the Special Division Court appoint independent counsel?

iii. Disposition – SCOTUS upheld P’s appointment and authority as independent counsel.

iv. Holding and Reasoning – P was properly appointed and may exercise her authority because the Constitution allows Congress to vest the power of appointment of inferior officers to courts of law.

1. The Appointments Clause is clear in its approval of interbranch appointments.

2. P is an inferior officer

a. P is subject to removal by a higher executive branch officer.

b. P is empowered to perform only certain limited duties that are investigatory, not policy driven

c. P’s office is limited in jurisdiction. She may investigate certain federal officials suspected of certain serious federal crimes, but she must stay within the scope of her jurisdiction that has been granted by the Special Division

d. P’s office is limited in tenure.  She is appointed to accomplish a single task, and once that task is completed, the office is terminated.

3. The Special Division Court is a court of law

a. The power of interbranch appointment is limited to allowing such appointments that are relevant to the function of the branch making the appointment.

b. This appointment by the Special Division Court is appropriate and relevant to its function because independent counsel acts as a prosecutor, which is well within the function of the court.

c. Mistretta v. United States, 488 US 361 (1989)

i. Facts – Congress enacted the Sentencing Reform Act of 1984, which created the US sentencing commission.   The commission consisted of 7 voting members appointed by POTUS, with at least 3 being federal judges who were part of a group of 6 nominated federal judges for the commission.  All commissioners are removable for good cause.  The commission itself would establish mandatory ranges of permissible sentences for different offenses that federal judges would have to apply in sentencing, unless downward departure were justified by substantial explanation.

ii. Issue – May judges be appointed by POTUS to serve on commissions created by Congress?

iii. Disposition – SCOTUS upheld the appointments

iv. Holding and Reasoning – Judges may be appointed by POTUS to serve on commissions created by Congress

1. There is no non-delegation issue.

a. The commission itself is a proper exercise of Congress’s delegation authority.

b. Their job is getting more complex and delegation is simply becoming a required function of Congress.

2. There is no breach of the separation of powers.

a. The Judicial Branch may not:

i. be assigned nor allowed tasks that are more appropriately accomplished by other branches (Morrison)

ii. have its institutional integrity be threatened by any provision of law.

b. This is appropriate to the Judicial Branch because substantive judgment on sentencing and the methodology of rulemaking is appropriate to the Judicial Branch.  Just because Congress decided to combine the two functions does not make the commission a violation of separation of powers.

c. There is no threat to the integrity of the Judicial Branch.

i. Judges may be appointed to commissions as long as they are not exercising their judicial authority while sitting on the commission.

ii. No threat to judicial power – the judge and non-judge commissioners are not jointly exercising judicial and legislative authority because the commission is exercising administrative authority.

iii. This is not absolute.  The appointment of judges on too many commissions will not be tolerated because it is a drain on judicial resources.

v. Other opinions – Scalia, dissenting – The Commission is a pure delegation of legislative power.

1. It does not involve any executive or judicial power.

2. The Constitution is not a generalized prescription that the branches should not co-mingle too much; it prescribes the structure of the conduct of Government.  Congress is the only body that should make laws.

d. Freytag v. Commissioner (1991)

i. Facts

1. A series of the Tax Reform Act (1969, 1984, 1986) allowed the Chief Judge of the Tax Court to appoint special trial judges to hear proceedings designated by the chief judge.

2. Pe was in Tax Court because it was involved in a tax shelter scheme.  The judge overhearing the case became ill, and the case was temporarily reassigned to an appointed special trial judge.  The actual judge eventually was forced to retire, and, with Pe’s consent, the special trial judge adjudicated the matter.

ii. Issue – Can the Chief Judge of the Tax Court constitutionally be vested by Congress with the power to appoint?

iii. Disposition - Appellate court affirmed the special trial judge’s ruling, noting that Pe consented to being heard before him.  SCOTUS affirmed.

iv. Holding and Reasoning – The Chief Judge of the Tax Court may constitutionally be vested by Congress with the power to appoint.

1. Special trial judges are officers
a. The office and salary of these judges is established by law, along with the means of their appointment.

b. Most importantly, they are authorized by law to take testimony, conduct trials, rule on the admissibility of evidence, can enforce compliance with discovery orders, and render decisions in declaratory judgment proceedings and limited-amount tax cases.

2. The Tax Court is not a department for purposes of appointment.

a. “Department” has been construed to mean only those positions that have a seat in the Cabinet, and the power to appoint, aside from the President himself, is limited to those members of the Cabinet.  

b. Extending appointment power any further would greatly expand that power, paving the way to create an Administrative Branch that threatened democracy.

c. In passing the Tax Reform Act itself, Congress intended the act to create Art. I courts, not departments, partly because they thought it was inappropriate for one executive agency (the would-be Tax Court Department) to sit in judgment on the determinations of another executive agency, the IRS.

3. However, the Tax Court is a court of law for appointment purposes.

a. Judicial power is not limited to Art. III courts, and may be exercised by executive or legislative courts.

b. Tax courts interpret the Internal Revenue Code and apply it to disputes between taxpayers and the government.  In doing so, it is exercising judicial power.  It operates independent of the Executive and Legislative Branch, and its decisions may only be appealed to the regional Circuit Courts of Appeal, who review decisions by the tax court as they would appeals from the district courts sitting without a jury.

c. Tax Courts, being courts of law, may appoint inferior officers. 

e. Edmund v. United States (1997)
i. Facts
1. The Coast Guard Court of Criminal Appeals is an intermediate court within the military justice system.  It hears appeals from the decisions of courts-martial, and its own decisions may be appealed to the Court of Appeals for the Armed Forces.  Judges appointed to the Coast Guard Court of Criminal Appeals must be members of the bar, but may be commissioned officers or civilians.
2. The Secretary of Transportation appointed 2 civilians to serve as judges on the Coast Guard Court of Criminal Appeals.  Recent SCOTUS opinions led to questions about whether the appointment of civilians to military courts could be done without Senate approval.
ii. Issue – Are military judges inferior officers who can be appointed without Senate confirmation?

iii. Disposition – SCOTUS upheld the civilian appointments
iv. Holding and Reasoning – Military judges are inferior officers who can be appointed without Senate approval.
1. The appropriate test is whether an inferior officer has a superior who was appointed by the President with the advice and consent of the Senate.  The Morrison factors are not dispositive.
2. Here, the Coast Guard Court of Criminal Appeals is overseen by the Judge Advocate General and its decisions are reviewable by the Court of Appeals for the Armed Forces.  While they do not exercise complete control over the Court of Criminal Appeals, the key point is that judges on the Court of Criminal Appeals have no power to render a final decision on behalf of the United States unless permitted to do so by other Executive officers.
3. Freytag did not imply that Tax Court judges were principal officers.  It only held that special trial judges were inferior officers.
4. Since military judges are inferior officers, the Secretary of Transportation may appoint civilians to the military bench without the advice and consent of the Senate.
XVI. Removal of federal officers

a. Humphrey’s Executor v. United States (1935)
i. Facts
1. Humphrey was appointed to the FTC by POTUS Hoover and confirmed by the Senate.  When POTUS Roosevelt took office, he asked for Humphrey’s resignation so that he could appoint other commissioners who are more compatible with his point of view.  Humphrey refused, and was subsequently removed by Roosevelt.
2. The Act that created the FTC gave the President the authority to remove commissioners for inefficiency, neglect of duty, or malfeasance.  The Act also set the tenure for FTC commissioners at 7 years.
ii. Issue - (1) Does the Act restrict POTUS power to remove a commissioner except upon one or more of the causes named? If yes, then (2) is such a restriction constitutional?

iii. Disposition – SCOTUS found the removal unconstitutional
iv. Holding and Result – The act places constitutional restrictions on POTUS power to remove
1. POTUS may remove commissioners when the acts creating those commissions do not set time limits to their service because it would be an unreasonable and contrary to longstanding practice to grant these commissioners lifelong appointments simply because Congress failed to include a time limit.  
2. However, the Act the created the FTC specified the terms that each commissioner would serve, and the legislative history of the Act shows that the commission was intended to serve as an independent nonpartisan authority that exercised quasi-legislative and quasi-judicial power in ensuring that economic entities followed the laws enacted to regulate them.  The FTC cannot be said to be independent and impartial if their service was conditioned on the pleasure of POTUS.  This leads to the conclusion that Congress intended to restrict POTUS power to remove FTC commissioners.
3. POTUS may only remove executive officers without the consent of the Senate, and his unfettered power to remove is limited to his branch.  The FTC is quasi-legislative and quasi-judicial in nature, and thus, the President may not remove an FTC commissioner without the consent of the Senate.  If Congress did not have this power, any commission intended to be independent and impartial could hardly claim to be so.
b. Bowsher v. Synar, 478 US 714 (1986)

i. Facts – Congress enacted the Gramm-Rudman-Hollings Act, which granted the Comptroller General of the United States emergency budget powers.  The Act also reserved with Congress the power to remove the Comptroller through joint resolution.
ii. Issue – Does the provision reserving Congress’ power to remove the Comptroller violate the Separation of Powers doctrine?
iii. Disposition – SCOTUS struck the provision as unconstitutional.
iv. Holding and Reasoning – The provision reserving Congress’ power to remove the Comptroller violates separation of powers.
1. The Constitution already defines the way in which Congress may remove an officer of the United States, and that is through impeachment.
2. Congress cannot reserve for itself the power to remove executive officers.
a. The Act allows Congress to remove officers for inefficiency, neglect of duty, or malfeasance, broad concepts that all of which can be summed up as “maladministration.”  Such words are so broad that it would be equivalent to tenure during pleasure of the Senate.
b. Once they are appointed, Congress may only exercise control over those officers by changing the law.  Allowing Congress to exercise such control would be in essence to control that officer.  The Constitution does not allow such intrusion into the Executive Branch.
3. Justice White’s dissent focuses on what is or is not a genuine threat to the separation of powers.  The Separation of Powers doctrine should not turn on judicial assessment of whether or not an officer exercising executive authority is on good terms with Congress.

v. Other opinions

1. Stevens, concurring – the problem is not that Congress is encroaching on executive power, but that it delegates too much of its legislative authority to the Comptroller General by giving him the power to formulate national policy on his own.

2. White, dissenting – Removal by joint resolution, by definition, requires approval of both Houses of Congress and the President, which satisfies the present and bicameralism requirement.  There is no encroachment on any branch of the Government in this set-up.  The question to be answered in this case is whether there is a genuine threat of encroachment or aggrandizement of one branch at the expense of the other, and there is no such threat.  The effect of this opinion will serve to immunize the Comptroller from ANY accountability because it makes it nearly impossible to remove him from office.

c. Morrison v. Olson (1988) (Part 2)

i. Facts – See Part 1, Pg. 25

ii. Issue – Does the Ethics in Government Act give Congress too much authority over the removal of officers?

iii. Disposition – SCOTUS upheld the Act and did not find unconstitutional congressional reach.

iv. Holding and Reasoning – The Act does not give Congress too much authority over the removal of officers.

1. The Act lays the power of removal squarely with the AG, which means that Congress is not reserving removal power for itself.

2. Separation of powers limits the removal of executive officers without Senate approval to those officers who exercise “purely executive” powers.

a. It is arguable whether the independent counsel is exercising “purely executive,” “quasi-legislative,” or “quasi-judicial” powers.

b. Because it is unclear, the appropriate test to apply is whether the removal sanctions are of such a nature that they impede the President’s ability to perform his constitutional duty.
3. Here, the removal clause has no or negligible effect on POTUS ability to perform his responsibilities.  POTUS does not need to control independent counsel to perform, nor is he unduly burdened by an ability to remove independent counsel should the need arise because POTUS, via AG, may still: 

a. Determine when the investigation will ensue

b. Set the protocols of the investigation

c. Remove independent counsel for good cause

STRUCTURAL LIMITS ON STATE POWERS
XVII. Preemption

a. Hines v. Davidowitz, 312 US 52 (1941)
i. Facts – PA enacted Alien Registration Act of 1939.  Congress then enacted federal Alien Registration Act of 1940.
ii. Issue – does federal law preempt PA law?
iii. Disposition – SCOTUS found preemption
iv. Holding and Reasoning – Federal law preempted PA law.
1. Where the federal gov’t, in the exercise of its superior authority in this field, has enacted a complete scheme of regulation and has therein provided a standard fro the registration of aliens, states cannot, inconsistently with the purpose of Congress, conflict or interfere with, curtail or complement, the federal law, or enforce additional or auxiliary regulations.
2. There is no clear test to make this determination.  The court must determine whether, under the circumstances of this case, PA’s law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.
b. Florida Lime & Avocado Growers, Inc v. Paul, 373 US 132 (1963)
i. Facts – CA enacted standards for minimum oil content in avocados that exceeded federal minimum requirements
ii. Issue – May CA enact standards that exceed federal standards?
iii. Disposition – SCOTUS upheld CA standards
iv. Holding and Reasoning – CA may enact standards that exceed federal standards.
1. Conflict preemption is where “compliance with both federal and state regulations is a physical impossibility.”
2. Federal law in question set minimum standards, not uniform standards
3. Nothing in the law clearly mandated exclusion of state laws
v. Other Opinions – White, dissenting
1. Federal act was a comprehensive regulatory program to protect economic interests
2. The intent of the CA law is identical
c. Gade v. National Solid Wastes Management Association, 505 U.S. 88 (1992)
i. Facts – IL had provisions for licensing workers who handle hazardous waste.  Congress enacted OSHA standards aimed at worker safety and the state regulations aimed both at worker safety and public health.
ii. Issue – Did OSHA preempt IL licensing provisions?
iii. Disposition – SCOTUS found preemption
iv. Holding and Reasoning – OSHA preempted IL licensing provisions.  
1. PLURALITY OPINION
2. There is conflict preemption because the federal scheme forbade duplicative regulation.
v. Other opinion

1. Kennedy, concurring – there was express preemption
2. Souter, dissenting – historic state powers may not be superseded without a clear showing of congressional intent.
d. Sprietsma v. Mercury Marine (2002)

i. Facts

1. Pe’s wife was killed in a boating accident when she was struck by the propeller of an outboard motor manufactured by R.  He filed a common-law tort action in IL state court.  R argued that Pe’s suit was preempted by the Federal Boat Safety Act of 1971 (FBSA).  The Act did contain a preemption clause that applied to “a [state or local] law or regulation.”  The Act also contained a saving clause stating that compliance with the Act would not absolve a person from liability at common law or under state law.

2. The Coast Guard, which was delegated with establishing those standards, created the first set of standards in 1972, where the SecTran created an express exception for propeller guards.  The CG has created more detailed regulations since then, but in 1990, after an 18-month inquiry, it decided not to adopt a regulation requiring propeller guards.

ii. Issue – Does FBSA preempt state common-law tort actions?

iii. Disposition – SCOTUS ruled for Pe.

iv. Holding and Reasoning – FBSA does not preempt state common-law tort actions

1. No express preemption

a. A word is known by the company it keeps.

b. Preemption clause did not include common law claims because “a” implies a discreteness that is not present in common law

c. The use of the terms “law” and “regulation” show that Congress only intended to preempt positive enactments, which is not common law.  

d. This is consistent with both the savings clause and the preemption clause, since the savings clause is stated generally and the preemption is worded in a specific manner that could be understood to preclude common law liability.

2. No field or conflict preemption

a. CG’s refusal to adopt a regulation requiring propeller guards also does not preempt petitioner’s claim.  The CG’s reason for doing so only reveals that the available data at the time did not meet the FBSA’s stringent criteria for federal regulation.

b. FBSA’s statutory scheme does not implicitly preempt state common law liability claims.  The Act itself does not require CG to create comprehensive regulations covering every aspect of recreational boat safety and design; nor does it require CG to certify the acceptability of every recreational boat in its jurisdiction.  Even if the Act could be construed as comprehensive, it does not convey a clear and manifest intent to completely occupy the field so as to foreclose state common-law remedies.

XVIII. Dormant Commerce Clause

a. Philadelphia v. New Jersey, 437 US 617 (1978)
i. Facts – NJ law prohibited the importation of most “solid or liquid waste which originated or was collected outside” the State.  The law was challenged by operators of private landfills in NJ and by several cities in other states that had agreements with these operators for waste disposal.
ii. Issue – Does NJ’s ban on waste collected from outside of the state place an unconstitutional burden on interstate commerce?
iii. Disposition – NJ trial court found the law unconstitutional.  NJ high court reversed.  SCOTUS agreed with the trial court.
iv. Holding and Reasoning – NJ’s ban on waste collected from outside of the state places an unconstitutional burden on interstate commerce because it is protectionist.
1. The evil of protectionism can reside in legislative means as well as legislative ends.  NJ has every right to protect the pocketbooks and health of its residents, but it may not do so by discriminating against articles of commerce coming from outside the State without reason.
2. The NJ law is unconstitutional because NJ has failed to show why its own refuse is any different from the refuse of any other state.  It purports to restrict the flow of refuse into the state to protect the health of its citizens, but if the refuse of neighboring cities presents a health threat, NJ has not shown that its own refuse is not any less of a threat.
3. NJ compares its law to quarantine laws that have been enacted in other states.  However, those quarantine laws banned the importation of diseased livestock, who posed a threat with their very presence.
v. Other opinions – Rehnquist, dissenting – Just because NJ has junkyards, it does not follow that it must accept refuse from every other State.  NJ is trying to deal with its own refuse to address health concerns that arise from it.  The problems that it faces should not be exacerbated by being forced to handle the waste of all other states.

b. Hughes v. Oklahoma (1979)

i. Facts – OK law banned the exportation of minnows caught in the state.  OK insisted that its law was intended to protect the Minnow population in the State.  Pe is from TX and was arrested after purchasing a load of minnows to bring out of state.

ii. Issue – Does OK’s ban on the export of minnows unduly burden interstate commerce?

iii. Disposition – OK trial court held for petitioner.  OK appellate court affirmed.  SCOTUS reversed.

iv. Holding and Reasoning – OK statute unduly burdens interstate commerce because it fails the Pike test.

1. Greer v. Connecticut established that the regulation of wild animals and fish fell squarely within the States’ police powers because wild animals and fish within a State’s borders belong to the State in its sovereign capacity.  The State had great latitude in determining what means are appropriate for its protection.  However, that case is reversed, and SCOTUS applies the Pike test.

2. Pike Test

a. Does the statute regulate evenhandedly with only “incidental” effects on interstate commerce, or discriminates against interstate commerce either on its face or in practical effect?  If discriminates;

b. Does the statute serve a legitimate purpose?  If so;

c. Could alternative means promote this local purpose as well without discriminating against interstate commerce?

3. OK statute fails the Pike test because while wildlife conservation is a legitimate concern, it is not an excuse for blocking interstate commerce when equally effective nondiscriminatory conservation measures are available.

4. OK set no limit on the number of minnows that could be taken by licensed minnow dealers, nor did it limit how these minnows may be disposed of within the state.

c. Maine v. Taylor, 477 US 131 (1986)

i. Facts – ME banned the importation of out-of-state baitfish.

ii. Issue – Does ME’s ban unconstitutionally discriminate against interstate commerce?

iii. Disposition – trial court upheld the ban.  SCOTUS affirmed.

iv. Holding and Reasoning – ME’s ban does not unconstitutionally discriminate against interstate commerce.

1. The ban had a legitimate environmental purpose stemming from uncertainty about possible ecological effects on the possible presence of parasites and nonnative species in shipments of out-of-state baitfish.

2. That purpose could not be served as well by available nondiscriminatory means.

v. Other opinions – Stevens, dissenting – ME has not its burden under the Pike test.

d. Baldwin v. GAF Seelig, Inc., 294 US 511 (1935)

i. Facts

1. NY enacted the Milk Control Act of 1933, which set minimum prices to be paid to milk producers by NY dealers.  It also prohibited the sale of milk produced outside of the State that was priced lower than what was paid to NY milk producers.

2. NY refused to issue a license to R to sell milk after he purchased it from VT milk producers at a lower price than NY milk producers.

ii. Issue - Does the restriction on sales of milk from other states with lower prices have a protectionist purpose?

iii. Disposition – SCOTUS struck the law as unconstitutional.

iv. Holding and Reasoning – The restriction on sales of milk from other states with lower prices has a protectionist purpose

1. In effect, the law is a tariff on products from other states, which is barred.

2. Pe argues that the regulation is necessary to keep NY’s milk farmers from going out of business.  If this argument is allowed, it will always be utilized, since economic wealth is always tied to health.  The Constitution was framed under the dominion of a political philosophy less parochial in range.  It was framed upon the theory that the peoples of the several states must sink or swim together, and that in the long run prosperity and salvation are in union and not division.

e. HP Hood & Sons v. Du Mond, 336 US 525 (1949)

i. Facts – NY allowed the commissioner to deny applications for receiving depots if he deemed “issuance of the license will not tend to a destructive competition in a market already adequately served, and that the issuance of the license is in the public interest.”

ii. Issue – Does the power to deny applications for new plants have a protectionist purpose?

iii. Disposition – SCOTUS found the power to deny applications, as applied here, unconstitutional.

iv. Holding and Reasoning
1. The power to deny applicants for new plants has a protectionist purpose

2. The commissioner’s power to deny applications for new plants must be applied with the purpose of curtailing interstate commerce to protect local economic interests, which is an obvious affront to previous case law that prohibited such activity as a violation of the Constitution.

v. Other opinions

1. Black, dissenting – the law applies even if it was an in-state company requesting a new plant, and there is no evidence that the commissioner would have or has engaged in discriminatory action against any particular state.

2. Frankfurter, dissenting – The majority’s opinion essentially holds that no matter the important the State concern, and no matter how unimportant the interstate commerce affected, states would be unable to enact any limitations on competition.

f. Dean Milk Co. v. Madison, 340 US 349 (1951)

i. Facts – Madison enacted a law that only allowed milk that was pasteurized within 5 miles of the city to be sold in the city.  Madison avers that it passed the ordinance to ensure that the milk sold in the city would be of the utmost quality to protect the health of its residents.

ii. Issue - Does the bar on the sale of milk produced more than 5 miles out of the city limits unconstitutionally burden interstate commerce?
iii. Disposition – SCOTUS struck the law as unconstitutional.

iv. Holding and Reasoning – The bar on the sale of milk produced more than 5 miles out of the city limits unconstitutionally burdens interstate commerce.  Applying Pike:

1. The city has a legitimate interest in protecting the health of its residents by trying to ensure a better quality of milk for them.  However, the impact of the law is to exclude milk producers from IL from selling their milk in Madison, Wisconsin, which interferes with interstate commerce.  Madison can’t do that if there are reasonable non-discriminatory alternatives that are adequate to conserve legitimate local interests. 
2. Here, there is a reasonable alternative because Madison is modeling its milk law after the Model Milk Ordinance of the US Public Health Service, which places no geographic limits on the location of milk sources and allows the prohibition of the sale of milk that does not meet the standards established by it.  Madison already admitted that its citizens would be adequately protected under either law.

v. Other opinions – Black, dissenting

1. The law only requires that the milk be pasteurized within 5 miles of the city.  Milk may still be imported from other states.  There is no evidence that Pe can’t have his milk pasteurized in that way.
2. The fact that the law, like all health regulations, imposes some burden on trade, does not mean that it “discriminates against interstate commerce.
3. The Court should not strike down local health regulations unless it is proven beyond a reasonable doubt that any alternative would not lower health standards.  Both parties should get a chance to prove this part.
g. Hunt v. Washington State Apple Advertising Comm’n, 432 US 333 (1977)

i. Facts – NC required that closed containers of apples offered for sale or shipped into the State bear “no grade other than the applicable U.S. grade or standard.”  Washington State had higher standards than the USDA.

ii. Issue – Does the bar on labels aside from the USDA quality stamp have a protectionist purpose?

iii. Disposition – SCOTUS found the bar unconstitutional.

iv. Holding and Reasoning – Though the ban is suspected of having a protectionist purpose, regardless, the ban on labels aside from the USDA quality stamp unduly burdens interstate commerce.

1. Discriminatory effect

a. The law raises the costs of doing business in NC for out of state apples by forcing Washington to alter its current practices.

b. The law strips away Washington’s commercial advantage it has earned for itself via its heightened standards

c. The law effectively downgrades the quality of Washington apples by forcing them to market their apples under a lower standard.

2. NC can get the same effect of this law by banning states from putting on their own labels without getting the USDA quality stamp first.

h. Bacchus Imports, Ltd. v. Dias, 468 US 263

i. Facts – HI enacted a law that exempted okolehao from the State’s 20% wholesale liquor tax, which is a brandy distilled from the root of the ti plant, a shrub indigenous to HI.

ii. Issue – Does the tax exemption have a protectionist purpose to favor local products?

iii. Disposition – SCOTUS found the exemption unconstitutionally protectionist.

iv. Holding and Reasoning
1. The tax exemption has a protectionist purpose to favor local products.

2. The law obviously favors the local industry because the State argues that it is trying to help a struggling local industry.  Any attempt to confer benefits to a local industry not granted to out-of-state industries is presumptively invalid as discrimination under the Commerce Clause.

i. Exxon Corp. v. Governor of Maryland, 437 US 117 (1978)

i. Facts - MD enacted a law prohibiting producers or refiners of petroleum products from operating retail service stations in MD.  No gas is produced or refined in MD, and all of its gas is imported from out-of-state refineries.

ii. Issue – Does the prohibition on retail service stations run by producers or refiners of petroleum products have a protectionist purpose?

iii. Disposition – SCOTUS upheld the law.

iv. Holding and Reasoning – The prohibition on retail service stations run by producers or refiners of petroleum products does not has a protectionist purpose.

1. Since MD has no producer or refiner of petroleum products in state, it cannot be said that MD is favoring its own goods.  All of the gas that comes into the state is from out of state.

2. Furthermore, the law cannot be said to discriminate against out-of-state gas retailers because not all gas retailers produce and refine petroleum products.  MD’s independent service stations still have to compete against those other companies.

v. Other opinion – Blackmun, dissenting – the law places a significant burden on the most numerous and effective of out-of-state competitors that it does not place on in-state businesses, and the State cannot prove that there is no other way of achieving its goal without carrying such a heavy impact on interstate commerce.

j. Minnesota v. Clover Leaf Creamery Co., 449 US 456 (1981)

i. Facts – MN enacted a law that banned the retail sale of milk in plastic nonreturnable jugs but allowed the sale of nonreturnable containers made of pulpwood, which is a big industry in MN.  The MN legislature found that the use of nonreturnable containers “presents a solid waste management problem, [promotes] energy waste, and depletes natural resources.”

ii. Issue – Does the ban have a protectionist purpose against plastic manufacturers and those businesses that use plastic?

iii. Disposition – SCOTUS upheld the ban

iv. Holding and Reasoning – The ban does not have a protectionist purpose.

1. While the law does transfer certain benefits from the plastics industry to the pulpwood industry, which has a large presence in MN, the law evenhandedly regulates milk retailers, regardless of where the sellers or the containers come from.

2. Furthermore, any benefit recognized by MN’s pulpwood industry can be recognized by the pulpwood industries in other states.

3. The Commerce Clause “protects the interstate market, not particular interstate firms, from prohibitive or burdensome regulations.” (quoting Exxon).  Only if the burden on interstate commerce clearly outweighs the State’s legitimate purpose does such a regulation violate the Commerce Clause.

v. Other opinions – Powell, dissenting – This case should be remanded to the state’s highest court to consider specifically whether the statute discriminated impermissibly against interstate commerce.

k. Pike v. Bruce Church, Inc., 397 US 137 (1970)

i. Facts

1. AZ enacted a law requiring AZ-grown cantaloupes advertise their state of origin on each package.  However, if they were packed outside of AZ, they would not be considered AZ-grown.

2. R had AZ-grown cantaloupe that was packed in CA.  AZ prohibited it from shipping its cantaloupes from its ranch, and required that R pack them in AZ and identify it as being packed in AZ.  Complying would have cost R $200k on a $700k crop.

ii. Issue – Does the AZ law unduly burden interstate commerce?

iii. Disposition – SCOTUS struck the law as unconstitutional.

iv. Holding and Reasoning – AZ law unduly burdened interstate commerce.

1. State law that evenhandedly regulates to effectuate a legitimate local concern, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.

2. Extent that a burden will be tolerated depends on the nature of the local interest and on whether it could be promoted as well with a lesser impact in interstate activities

3. AZ’s interest in protecting and enhancing the reputation of growers within the state is legitimate, but does not justify the heavy cost being imposed on R.

l. Kassel v. Consolidated Freightways Corp., 450 US 662 (1981)

i. Facts

1. IA enacted a statute limiting the size of freight trucks to 55 feet in length, with exceptions for doubles, mobile homes, trucks carrying vehicles such as tractors and other farm equipment, and singles hauling livestock, which can extend to 60 feet.

2. It also exempts the shipment of mobile homes entering IA or originating from IA, and exempts cities bordering other states from the statute.

3. Consolidated typically used a single that conforms with IA statute and doubles that extended to 65 feet, beyond what IA statute allows.

4. Doubles were preferred because of their increased capacity and because the trailers could be detached and routed separately.

5. Consolidated had 4 options: (1) use 55-ft singles; (2) use 60-ft doubles; (3) detach trailers of the 65-ft doubles and shuttle them individually, or (4) go around IA.  Consolidated chose to file suit instead of conforming to IA law.

ii. Issue – Does the restriction limiting trucks to 55-ft singles or 60-ft doubles impose an unconstitutional burden on interstate commerce?

iii. Disposition – District, appellate, and SCOTUS ruled for R.

iv. Holding and Reasoning – IA restrictions impose an unconstitutional burden on interstate commerce

1. The States’ powers to regulate commerce in areas traditionally of state concern is great, especially in regard to highway safety, but those regulations may further the States’ purpose so marginally, and interfere with commerce so substantially, that it would violate the commerce clause.  That is definitely the case here, since the district court found that 65-ft doubles are just as safe as 55-ft singles.

2. Consolidated also showed that it and other trucking companies would have to route around IA or use smaller trucks, which is inefficient and more costly.  IA is the only state with that kind of restriction, and by doing so, it imposes additional costs to these companies in the millions.

3. IA argues that the court should defer to the safety judgment of the state.  While the court normally does so, it does not when the regulation bears disproportionately on out-of-state residents and businesses.  The IA statute does this by creating exemptions gives the benefit of large trucks to IA residents, but shifts the cost to neighboring states, including the exception for trucks hauling livestock, which undoubtedly helps local interests, and the “border cities” exemption, which benefits those businesses that do business across state borders while diverting interstate traffic from the bulk of IA’s highways.  These exceptions cloud IA’s intent, which supposedly was to promote the safety of its citizens.

v. Other opinions

1. Brennan, concurring – IA Governor previously vetoed legislative efforts to raise the length of trucks because it would not benefit Iowans.  Appellant admits that allowing 65-ft doubles would overall be safer, but still argues for the restrictions.  IA may not shunt off its fair share of the burden of maintaining interstate truck routes, nor may it increase hazards on the highways of neighboring states in order to decrease the hazards on its own highways.

2. Rehnquist, dissenting
a. IA has the right to regulate its highways to promote the safety of its citizens, and the manner in which it does so should only be reviewed to determine whether it had a rational basis for doing so, which it does.  

b. The court should not weigh the safety pros and cons of truck designs because that is the responsibility of the legislatures.  Consolidated voluntarily chose to use 65-ft doubles, a decision based on the actions of other state legislatures.  Striking down IA’s restrictions essentially forces IA to yield to the policy decisions of other states.

c. As for the concurrence, lawmakers may choose to vote for a bill for many reasons, and relying solely on the intent of the lawmakers is flawed.

m. South Carolina State Highway Department v. Barnwell Bros., 303 US 177 (1938)

i. Facts – SC prohibited the use on state highways of trucks that were over 90 inches wide or that had a gross weight over 20k lbs.  85-90% of the nation’s trucks exceeded these limts.

ii. Issue – Does SC’s prohibition unduly burden interstate commerce?

iii. Disposition – SCOTUS upheld the ban.

iv. Holding and Reasoning – SC’s prohibition does not unduly burden interstate commerce.

1. While the constitutional grant to Congress of power to regulate interstate commerce has been held to operate of its own force to curtail state power in some measure, it did not forestall all state action affecting interstate commerce.

2. Highways are built, owned, and maintained by the state or its municipal subdivisions.

3. SCOTUS has often sustained the exercise of state power over state highways although it has burdened or impeded interstate commerce.  So long as the state action does not discriminate, it is constitutional.

n. Southern Pacific Co. v. Arizona, 325 US 761 (1945)

i. Facts – AZ prohibited railroad trains of more than 14 passenger or 70 freight cars.

ii. Issue – Does AZ’s prohibition unduly burden interstate commerce?

iii. Disposition – SCOTUS struck the prohibition as unconstitutional.

iv. Holding and Reasoning – AZ prohibition unduly burdens interstate commerce

1. The decisive question is whether in the circumstances the total effect of the law as a safety measure in reducing accidents and casualties is so slight or problematical as not to outweigh the national interest in keeping interstate commerce free from interferences which seriously impede it and subject it to local regulation which does not have a uniform effect on the interstate train journey which it interrupts.

2. The findings show that the operation of long trains is standard practice over the main lines of the railroads of the United States, and that if the length of trains is to be regulated at all, national uniformity in the regulation adopted, such as only Congress can prescribe, is practically indispensable to the operation of an efficient and economical national railway system.  AZ law is unconstitutional.

v. Other opinions

1. Black, dissenting – the majority’s only basis for its decision is that complying with AZ law is more expensive.

2. Douglas, dissenting – Courts should intervene only where the state legislation discriminated against interstate commerce or was out of harmony with laws which Congress had enacted.

o. Bibb. V. Navajo Freight Lines, Inc., 359 US 520 (1959)

i. Facts – IL required countour mudguards for freight trucks, which was inconsistent with 45 other states.
ii. Issue – Do IL’s requirements unduly burden interstate commerce?
iii. Disposition – SCOTUS struck the IL requirements as unconstitutional
iv. Holding and Reasoning
1. IL’s requirement unduly burdens interstate commerce.
2. The heavy burden which the IL mudguard law places on the interstate movement of trucks and trailers passes the permissible limits even for safety regulations.
p. Prudential Insurance Co. v. Benjamin (1946)

i. Facts

1. SC enacted a tax on foreign (out-of-state) insurance companies that was based on a percentage of the premiums collected from in-state residents.  There was no equivalent tax on SC companies.  Prudential stopped paying, insisting that SC’s tax violated the dormant commerce clause.

2. Congress also enacted the McCarran Act, which removed any implied authority Congress had over state taxation of insurance companies, and affirmed that insurance companies were subject to state tax laws.

ii. Issue – In light of the McCarran Act, does SC’s tax violate the dormant commerce clause?

iii. Disposition – SCOTUS upheld SC and federal acts.

1. Congress may limit or expand its authority under the Commerce Clause.

2. It expressly removed any implied authority it had over state taxation of insurance companies and expressly affirmed that insurance companies are subject to state tax laws.  When Congressional and state laws are consistent with each other, the courts must go very far to invalidate their efforts.

q. Reeves v. Stake (1980)

i. Facts

1. In 1919, SD created a cement plant to help deal with the cement shortage that the state was facing then.  The plant was to sell only to SD residents.  However, when the shortage ended, the plant produced more than the state needed, and began to sell to out-of-state buyers.

2. In 1958, Reeves incorporated under Wyoming law and between then and 1978, bought 95% of its cement from the SD cement plant.  However, in 1978, the state faced another shortage, and the plant stopped selling to Reeves.  Reeves filed suit, arguing that SD’s limitation on its cement sales violated the dormant commerce clause.

ii. Issue – Can SD confine the sale of the cement it produces solely to its residents in a time of shortage without violating the dormant commerce clause?

iii. Disposition – SCOTUS upheld SD sales.

iv. Holding and Reasoning – SD may confine the sale of the cement it produces to its own residents.

1. The commerce clause was not intended to limit the ability of States to operate freely in the free market and is directed only at the regulatory and taxing actions taken by the states in their sovereign capacity.  When states act as proprietors in the free market, they are treated as every other proprietor, subject only to federal law, including the inherent limits of the commerce clause.  Congress, should it choose to do so, may change the laws affecting states when they act as proprietors, but it is not up to the courts to do so.

2. Here:

a. No protectionism that threatens interstate commerce – The sale of the cement is only protectionist in that it limits the benefits generated by a state program to those who fund the state treasury and whom the state was created to serve.  If Reeve’s position were the norm, a state’s educational institutions, police and fire protection, and many other services provided for its residents would be deemed

b. Cement is not a natural resource, so hoarding it is not a concern – Cement is not a natural resource.  It is processed.  SD has not limited the resources used to create cement, nor does it have any unique access to the materials to produce the cement.

c. Other states may produce ready-mix concrete as SD has chosen to do.  The competitive plight of out-of-state ready-mix suppliers is not solely the responsibility of SD.

3. Free market arguments are not persuasive here because the market is what caused the cement shortage.  Furthermore, there was no way to predict whether another supplier would have moved into the region between 1958-78.  Reeves could very well owe his existence to the SD plant.

r. South-Central Timber Development, Inc v. Wunnincke, 467 US 82 (1984)

i. Facts – AK restricted the sale of its timber to those buyers who would process it in-state.  Pe normally ships its wood to Japan to be processed.

ii. Issue – Can AK limit the ability of the buyers of its timber to have it processed out of state?

iii. Disposition – SCOTUS struck the restriction as unconstitutional

iv. Holding and Reasoning – AK may not limit the ability of buyers of its timber to have it processed out of state.

1. As market participants, states may not impose any conditions through any form that have a substantial regulatory effect outside of that particular market.

2. “Market” has to be defined narrowly, or it will swallow up the rule that states may not impose substantial burdens on interstate commerce even if they act with the permissible state purpose of fostering local industry.

3. There are sound reasons for this policy:

a.  The State as a “private trader” should have no interest in what happens to the goods after they have been sold.  Similarly, federal antitrust laws place limits on vertical restraints.

b. Downstream restrictions have a great regulatory effect than do limitations on the immediate transaction because the state is trying to regulate private, separate economic relationships of its trading partners

4. Reeves set out limits to the market participant exception.  Commerce clause scrutiny may well be more rigorous when:

a. A restraint on foreign commerce is alleged

b. A natural resource is involved

c. There are restrictions on resale of the state-owned good.

v. Other opinion – Rehnquist, dissenting – AK is merely paying the buyer, through a reduced price, to hire Alaska residents to process the timber.  The State is allowed to do so under the current precedent. 
XIX. Privileges and Immunities Clause – Article IV, § 2
a. Barnard v. Thornstenn (1989)

i. Facts – Virgin Islands Bar Association required that otherwise qualified attorneys reside on the Virgin Islands for at least one year before being admitted to the bar.  Rs are attorneys who are members in good standing of the bars in NY and NJ.

ii. Issue – Does the residency requirement discriminate against nonresidents in regards to a privilege or immunity, and if so, is there a sufficient substantial reason to justify it?

iii. Disposition – Trial court upheld the requirements.  Appellate and SCOTUS reversed.

iv. Holding and Reasoning – There is insufficient reason to justify discrimination against nonresidents.

1. Art. IV, § 2 provides that the “Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.”

2. When a challenged restriction deprives nonresidents of a privilege or immunity protected by this Clause, it is invalid unless

a. There is a substantial reason for the difference in treatment; and

b. The discrimination practiced against nonresidents bears a substantial relationship to the State’s objective.

3. The practice of law is clearly an interest protected by the Clause

4. Pe has no substantial reason to justify the discrimination.

a. Geographic isolation of the Virgin Islands is not an excuse because it can simply require nonresident attorneys to retain local representation.  Furthermore, excluding nonresidents from the bar is not substantially related to the District Court’s interest in assuring that counsel will be available on short notice for unscheduled proceedings.

b. District court’s caseload and wariness of interruptions caused by nonresident lawyers is insufficient because it can simply require nonresident attorneys to retain local representation.  Furthermore, it doesn’t make sense to deal with a heavy caseload by excluding nonresident lawyers, and the caseload problem is not unique to the Virgin Islands.

c. Delays in publications of local law impacts both residents and nonresidents equally.  It can be assumed that resident or nonresident lawyers who take the bar and pay dues to the local bar will do their best to keep up with local law so as not to poorly serve their clients, or at least find satisfactory ways to deal with it.

d. The Virgin Islands Bar Association’s concern about supervising the ethics of a nationwide bar membership with limited resources should not be a concern.  More bar members means more dues to cover any additional costs.  Furthermore, the National Conference of Bar Examiners compiles character information to support state bar associations.

e. The requirement that each active Bar member be present to represent indigent clients can be satisfied by allowing those members to retain or assign their responsibilities to other local attorneys.  Requiring the personal presence of each bar member is too heavy a burden on the privileges of nonresidents and may at times be detrimental to the client if the lawyer is not versed in criminal law.  Any speculation that resident attorneys are not willing to make the additional appearances is too remote to justify a blanket exclusion of nonresidents, especially when the District Court can deal with that when the problem arises.

b. Baldwin v. Fish and Game Commission of Montana (1978)

i. Facts – Montana provided incredibly cheap hunting licenses to its own residents with less restrictions than the hunting licenses it sold to nonresident hunters.  Montana also required outfitters to report any gaming commission rule violations or be penalized themselves.

ii. Issue – Do the disparities in MN’s hunting license system for residents and nonresidents violate the privileges and immunities of nonresidents?

iii. Disposition – SCOTUS upheld the licensing system

iv. Holding and Reasoning – The disparities in MN’s hunting license system for residents and nonresidents does not violate the privileges and immunities of nonresidents.

1. Only with respect to those “privileges” and “immunities” bearing upon the vitality of the Nation as a single entity must the State treat all citizens, resident and nonresident, equally.
2. The purpose of the privileges and immunities clause is to ensure that every citizen’s rights are recognized in each state, not that they have access to each state’s resources.  A state may save benefits for its own citizens, as long as it is not hoarding natural resources in discrimination of interstate commerce or go against federal regulations.  A state may also not interfere with a nonresident’s right to pursue a livelihood in a State other than his own without reason.

3. Elk hunting is a recreational activity and a sport.  The preservation of the elk population itself falls under the state’s responsibility for its citizens.  This is not the fundamental right that was meant to be protected by the privileges and immunities clause.

XX. Privileges and Immunities and the 14th Amendment

a. Barron v. Mayor and City Council of Baltimore, 32 U.S. 243 (1833)
i. Facts – the city dumped so much sediment in the harbor that it prevented ships from getting to P’s dock
ii. Issue – Did the city’s action constitute a taking under the Fifth Amendment, entitling P to just compensation?
iii. Disposition – SCOTUS dismissed the case
iv. Holding and Result – Bill of Rights is not applicable to the states, so it had no jurisdiction over the case
b. The Slaughterhouse Cases, 83 U.S. 36 (1873)
i. Facts – Louisiana chartered a corporation that was to be a state-conferred monopoly to maintain slaughterhouses, landings for cattle, and stockyards.
ii. Issue – does the state-conferred monopoly’s exclusion of independent competitors violate the Fourteenth Amendment?
iii. Disposition – SCOTUS ruled for Louisiana
iv. Holding and Reasoning – The Fourteenth Amendment only protects those rights which are fundamental to the identity of the nation
1. While the Fourteenth Amendment was passed to protect the newly freed slaves, it also protected those fundamental rights that are part and parcel of citizenship with the U.S.
2. It does not apply to any other rights not found in the Bill of Rights, which means that states still retain a lot of their authority
3. Fundamental rights are those that belong to the “citizens of all free governments, and which have at all times been enjoyed by the citizens of the several States which compose this Union, from the time of their becoming free, independent, and sovereign.”  It is “protection by the government, with the right to acquire and possess property of every kind, and to pursue and obtain happiness and safety, subject, nevertheless, to such restraints as the government may prescribe for the general good of the whole.”
4. Constructing the Fourteenth Amendment to mean that all of the Bill of Rights applied to the states would make the federal government and SCOTUS the ultimate arbiter of rights, which is too broad a construction for the court to give.
v. Other Opinions
1. Field, dissenting – A civil war was fought to secure the rights of all American citizens.  Construing the Fourteenth Amendment as the majority does strips it of any meaning at all.
2. Bradley, dissenting – Any law which establishes a sheer monopoly, depriving a large class of citizens of the privilege or pursuing a lawful employment, does abridge the privileges of those citizens.
c. Saenz v. Roe, 526 U.S. 489 (1999)

i. Facts – CA enacted a law that limited the amount of TANF benefits that certain residents could receive.  Those that had been in the state for less than a year would be limited to receiving the amount of aid that they received in their state of previous residence.

ii. Issue – does CA’s TANF restriction based on duration of residency violate the privileges and immunities clause in Art. IV and in the 14th Amendment?

iii. Disposition – SCOTUS ruled against CA

iv. Holding and Reasoning – CA statute violates privileges and immunities clause

1. While not found in the Constitution, the right to travel is a fundamental right of national citizenship, and there are 3 aspects

a. The right to travel through the states

b. The right to be treated as any other citizen in a state that the person is visiting

c. The right to be treated as any other citizen in a state that the person has moved to.

2. Third aspect is what has been violated by CA statute, and because this is a privilege that is protected by the Constitution, it must be reviewed with strict scrutiny, but review is restricted to whether CA can discriminate in welfare benefits to residents who have been in the state for less than a year, and not to whether states may challenge the bona fides of a person’s claim of residency.

3. CA’s purpose

a. Saving money – it can do that without discriminating against new residents simply by reducing the amount of aid each recipient gets by 72 cents.  That produces the same effect.

b. Keeping the benefits of state programs in the state – welfare funds have to be spent in state, so this is not an issue

4. That Congress approved durational residency requirements is of no moment because Congress cannot authorize a violation of the Constitution

v. Other Opinions

1. Rehnquist, dissenting – if states can set durational residency requirements for in-state tuition and to be eligible for divorce in state, they most certainly can set the same requirements for TANF benefits.  In-state tuition, like TANF benefits, is a cash subsidy.  Furthermore, TANF benefits are an investment in human capital, just as tuition subsidies are.  Distinguishing these programs on whether or not the benefits are portable fails to do so.  That Congress authorized the states do set residency requirements shows the reasonableness of the law.

2. Thomas, dissenting – The majority’s opinion is based on a misconstrued understanding of the Fourteenth Amendment since it was adopted.  Privileges and immunities, as understood when the Fourteenth Amendment was adopted, only referred to fundamental rights, and not every public benefit established by positive law.

DUE PROCESS
XXI. Incorporation

a. Palko v. Connecticut, 302 U.S. 319 (1937)

i. Facts – P’s conviction for second-degree murder was overturned by a state supreme court, but was convicted for first-degree murder on retrial in federal court.

ii. Issue – Did P’s retrial in federal court violate the Fifth Amendment’s prohibition on double jeopardy?

iii. Disposition – SCOTUS reversed P’s conviction

1. The 14th Amendment due process clause was never meant to incorporate all of the provision of the Bill of Rights.

2. If the 14th Amendment incorporates rights, it is because “neither liberty nor justice would exist if they were sacrificed….Of that freedom one may say that it is the matrix, the indispensable condition, of nearly every other form of [freedom].”  (Fundamental Fairness)

b. Adamson v. California, 332 U.S. 46 (1947)

i. Facts – Pe argued that his murder conviction violated the 5th and 14th Amendment because the prosecution had been permitted to comment on his failure to take the stand at his trial.

ii. Issue – Does the 5th Amendment apply to the States?

iii. Disposition – SCOTUS upheld the conviction

iv. Holding and Result
1. The 5th Amendment does not apply to the States.

2. Under Palko, not all Bill of Rights guarantees were protected by the 14th Amendment, and there is no ground to make self-incrimination privilege applicable to the States

v. Other opinions

1. Black, dissenting
a. The 14th Amendment’s due process clause requires that the entire Bill of Rights be incorporated to prevent judges from applying their subjective judgments to rights that will be applicable to the every citizen in the country.

b. The Court is not endowed by the Constitution with boundless power under “natural law” periodically to expand and contract constitutional standards to conform to the Court’s conception of what at a particular time constitutes “civilized decency” and “fundamental liberty and justice.”

2. Frankfurter, concurring

a. Due process is not limited to the Bill of Rights, because abuses and rights may be recognized that are not found there.

b. “Judicial review of [the guaranty of due process] inescapably imposes upon [SCOTUS] an exercise of judgment upon the whole course of the proceedings in order to ascertain whether they offend those canons of decency and fairness which express the notions of justice of English-speaking peoples even toward those charged with the most heinous offenses.”

c. Duncan v. Louisiana – 391 U.S. 145 (1968)

i. Facts – P was convicted of battery, a misdemeanor punishable by up to 2 years in prison and a $300 fine.  He sought a jury trial, but Louisiana only granted jury trials in cases where capital punishment or imprisonment at hard labor might be imposed.  He was sentenced to 60 days in jail and a $150.

ii. Issue – Is the right to jury trial incorporated by the 14th Amendment?

iii. Disposition – SCOTUS ruled for Duncan

iv. Result – Right to jury trial is incorporated

1. The Court has increasingly looked to the Bill of Rights for guidance on which rights are incorporated by the 14th Amendment’s due process clause; it now protects:

a. the right to compensation for property taken by the state

b. 1st Amendment rights to free speech, press, and religion (Fiske v. Kansas, 274 U.S. 380)

c. 4th Amendment rights to be free from unreasonable searches and seizures and the exclusionary rule (Mapp v. Ohio, 367 U.S. 335)

d. 5th Amendment right against self-incrimination (Malloy v. Hogan, 378 U.S. 1) 
e. 6th Amendment right to counsel (Gideon v. Wainwright, 372 U.S. 335)

f. 6th Amendment right to a speedy trial (Klopfer v. North Carolina, 386 U.S. 213)

g. 6th Amendment right to confront opposing witnesses (Pointer v. Texas, 380 U.S. 400)

h. 6th Amendment right to compulsory process for obtaining witnesses (Washington v. Texas, 388 U.S. 14)

2. Right to jury is now added to that list.  It may not apply for petty offenses, but battery is not one of them.

v. Other opinions

1. Black, concurring
a. Adheres to the notion that all of the Bill of Rights is incorporated through the 14th Amendment as a whole
b. “What more precious ‘privilege’ of American citizenship could there be than that privilege to claim the protections of our great Bill of Rights?”

c. Fundamental fairness test is too subjective

2. Harlan - dissenting
a. The 14th Amendment was not meant to incorporate all of the Bill of Rights, but by doing so, the majority keeps the court at least internally consistent.

b. The historical evidence shows that the intent of the 14th Amendment was only to ensure fundamental fairness.  The question then is whether the state’s trial process was a fair one.  In our adversarial system, right to counsel and cross-examine witnesses has been shown to be a fundamental requirement to be fair, but that showing has not been made for the right to a jury trial.  Juries have their benefits, but it is not without costs, and is not the only way to adjudicate a criminal trial.  The States should be free to adopt their own measures of justice, as long as it remains fundamentally fair.

XXII. Lochner Era

a. Lochner v. New York, 198 US 45 (1905)

i. Facts – New York enacted a labor law that prohibited the employment of bakery employees for more than 10 hours a day or 60 hours a week.  Lochner was convicted and fined for violating this law.

ii. Issue – does the statute violate the due process clause of the 14th Amendment?

iii. Disposition – SCOTUS ruled for Lochner

iv. Holding and Result – NY statute is unconstitutional

1. Right to contract includes the right to buy and sell labor.  That right can be regulated, but even if weekly work hours may be limited in certain fields, such as mining, whether or not a law is a reasonable limitation must be determined for the specific area of employment being considered.

2. It is admitted that the 14th Amendment allows a limit to the valid exercise of police power.  The question then becomes whether the law in question is “fair, reasonable, and appropriate exercise of the police power, or is it an unreasonable, unnecessary and arbitrary interference with the right of the individual to his personal liberty or to enter into those contracts in relation to labor which may seem to him appropriate or necessary for the support of himself and his family?

3. Labor laws, unduly interfering with the right to contract, are not a legitimate state purpose.  Bakers are just as intelligent and of sound mind as employers, and are not wards of the state that the state must protect through its legislative power.

4. There is no reasonable grounds for such a law because:

a. A baker’s health does not turn on whether he has worked for 10 hours or 11 hours.

b. The quality of bread produced does not turn on whether the baker has worked for 10 or 11 hours.

c. Generally, the baker’s profession is not one that would be considered unhealthy or dangerous

5. Classifying this as a health law won’t help.  Invariably, any profession impacts the health of employers and employees.  Allowing this construction would mean that the state could regulate the hours of not just bakers, but doctors, lawyers, scientists, and all professions.  Proper exercises of police power in this regard would be to ensure proper equipment and working conditions, as the rest of this statute does. 

6. “The purpose of a statute must be determined from the natural and legal effect of the language employed; and whether it is or is not repugnant to the Constitution [must] be determined from the natural effect of such statutes when put into operation, and not from their proclaimed purpose.”  It is apparent that this is no health law.  It is a labor law, which does not comport with the Constitution.

v. Other Opinions

1. Harlan, dissenting – the right to contract exists, but may be regulated.  There is plenty of evidence to show that NY had a health related reason to pass the law.  In the presence of evidence that shows at least a viable difference of opinion on the matter, the court should end its inquiry because “the State is not amenable to the judiciary, in respect of its legislative enactments, unless such enactments are plainly, palpably, beyond all question, inconsistent with the Contitution.

2. Holmes, dissenting – the Court has already upheld previous acts by legislatures to limit the number of hours that people can work.  The Constitution is not made to adopt particular theories of economics; it is made for people of fundamentally differing views.  Popular opinions tend to become the law, unless the reasonable person can see that the proposed law was clearly a violation of the Constitution.  Reasonable people support this law, and there is no reason to condemn it.

b. Nebbia v. New York, 291 US 502 (1934)

i. Facts – NY created a Milk Control Board to fix the prices of milk.  Pe was convicted of selling milk under the fixed price.

ii. Issue – Does the Constitution prohibit the fixing of the selling price of milk?

iii. Disposition – SCOTUS upheld the price fixing.

iv. Holding and Reasoning – The Constitution does not prohibit the fixing of the selling price of milk.

1. The guaranty of due process demands only that the law shall not be unreasonable, arbitrary, or capricious, and that the means selected shall have a real and substantial relation to the object sought to be attained.

2. So far as the requirement of due process is concerned, a state is free to adopt whatever economic policy may reasonably be deemed to promote public welfare, and to enforce that policy by legislation adapted to its purpose.

3. Here, tested by these considerations, we find no basis for condemning the provisions of the law here drawn into question.

v. Other opinions – McReynolds, dissenting – The statute interferes arbitrarily with the rights of the little grocer to conduct his business according to standards long accepted and takes away the liberty of 12 million consumers to buy a necessity of life in an open market.

c. West Coast Hotel Co. v. Parrish, 300 US 379 (1937)

i. Facts – State enacted a minimum wage law, even after Adkins v. Children’s Hospital held that such laws were unconstitutional.

ii. Issue – may the State enact a minimum wage law?

iii. Disposition – SCOTUS upheld the law.

iv. Holding and Reasoning – The State may enact a minimum wage law.

1. Adkins v. Children’s Hospital is overruled.

2. Constitution speaks of liberty, not of contract, and liberty is subject to the restraints of due process and regulation which is reasonable in relation to its subject and is adopted in the interests of the community is due process.

3. Women get paid less, have relatively weak bargaining power, and are ready victims of those who would take advantage of their necessitous circumstances.  Legislature is entitled to address these issues.

4. Furthermore, the community is still the entity that pays for those employees who are taken advantage of by their employers.  What they lose in wages is paid by the community to support them.

v. Other Opinions – Sutherland, dissenting
1. The meaning of the Constitution does not change with the ebb and flow of economic events.

2. The majority’s opinion places a responsibility on employers that, if it belongs anywhere, belongs to society as a whole.

d. United States v. Carolene Products Co., 304 US 144 (1938)

i. Facts – Congress banned “filled milk,” which was skimmed milk mixed with non-milk fats.

ii. Issue – May Congress enact such a ban?

iii. Disposition – SCOTUS upheld the ban

iv. Holding and Reasoning – Congress may enact such a ban.

1. Challenging the “rational basis” of the law would be difficult.  Congress had legislative findings to back up its law, but even without such findings, it is presumed that such facts exist.  That presumption can be rebutted in light of facts made known or the nature of the findings is of such a character that it precludes making such presumptions.  Rational basis test
2. Footnote 4 – “There may be a narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten Amendments, which are deemed equally specific when held to be embraced within the 14th.”

a. “judicial intervention is more appropriate the less political processes may be trusted to even out winners and losers over time.”

b. Economic rivals (employers vs. employees, etc) may be better suited to compete fairly with one another in the political process than religious and racial minorities

e. Williamson v. Lee Optical Co., 348 U.S. 483 (1955)

i. Facts – OK enacted a statute that make it unlawful for opticians from fitting or duplicating lenses without a prescription from an ophthalmologist or optometrist.

ii. Issue – May OK enact such a law?

iii. Disposition – Trial court struck the law as unconstitutional.  SCOTUS reversed.

iv. Holding and Reasoning – OK may enact such a law.

1. While the district court found that the legislature’s means of addressing a public health issue, it struck down the law because the means were neither reasonably necessary nor reasonably related to their cause; opticians could determine the prescription of a pair of glasses by examining the broken shards without having to reference a prescription.

2. SCOTUS – “The day is gone when this Court uses the Due Process Clause [to] strike down state laws, regulatory of business and industrial conditions, because they may be unwise, improvident, or out of harmony with a particular school of [thought].”  There are a number of reasons why OK decided it was necessary to pass such a law. It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it.”

XXIII. Takings

a. Berman v. Parker, 348 US 26 (1954)
i. Facts
1. DC enacted a law authorizing the taking of private property for the purpose of redeveloping a blighted urban area.  After condemnation, the gov’t could lease or sell that property to private developers, who were required to conform to redevelopment plans adopted by a DC agency.
2. DC’s takings were challenged by a the owner of a functioning store that was being taken.
ii. Issue – Does DC’s taking and reselling or leasing to private developers constitute for the public use?
iii. Disposition – SCOTUS upheld DC’s takings.
iv. Holding and Reasoning – DC’s takings are for the public use.
1. The role of the judiciary in determining whether the eminent domain power is being exercised for a public purpose is an extremely narrow one.
2. The concept of the public welfare is broad and inclusive.  The values it represents are spiritual as well as physical, aesthetic as well as monetary.  It is within the power of the legislature to determine that the community should be beautiful as well as healthy, spacious as well s clean, well-balanced as well as carefully patrolled.  If those who govern DC decide that the Nation’s capital should be beautiful as well as sanitary, there is nothing in the 5th Amendment that stands in the way. 
3. The rights of property owners are satisfied when they receive that just compensation which the 5th Amendment exacts as the price of taking.
b. Hawaii Housing Authority v. Midkiff, 467 US 229 (1984)

i. Facts – A very small number of people owned the vast majority of land in HI, which the legislature found to be the cause of skewed market prices for land and stalling the fee simple market.  HI enacted a law that allowed tenants under long-term leases to ask the HHA to condemn the property that they were on and sell it to them once they took it from the owner.

ii. Issue – Is HI’s takings for the public use?

iii. Disposition – SCOTUS upheld HI’s takings

iv. Holding and Reasoning – HI’s takings are for the public use.

1. SCOTUS upheld the law because HI was trying to attack a legitimate problem—the evils of oligarchy.

2. “The Court long ago rejected any literal requirement that condemned property be put into use for the general public.  [Government] does not itself have to use property to legitimate the taking; it is only the taking’s purpose, and not its mechanics, that must pass scrutiny under the Public Use Clause.”

3. A purely private taking could not withstand the scrutiny of the public use requirement; it would serve no legitimate purpose of government and would thus be void.  This is not the case here.

c. Kelo v. City of New London, 545 US 649 (2005)

i. Facts – New London was designated a “distressed municipality” for its incredibly poor economic state.  New London sought to take property along its waterfront to promote economic development.  It condemned Pe’s home, along with 9 other Pes, to make way for a new state park and $300 million research facility that would be paid for and built by Pfizer, Inc, which would produce jobs in the city.  Pe’s home was not blighted and in good condition.

ii. Issue – Did New London’s use of eminent domain violate the Public Use Clause of the 5th Amendment?

iii. Disposition – SCOTUS ruled for New London

iv. Holding and Reasoning – New London satisfied the Public Use Clause because it sought to promote its economic development.

1. Precedent has long held that while government may not take A’s property solely to transfer it to B, it may transfer property from A to B if future “use by the public” is the purpose of the taking.

2. There is no doubt that the city has a public purpose in its taking.  It is similar to plans that were upheld by SCOTUS in Berman and Midkiff.

3. Takings are not resolved through the challenges of individual owners, but rather in light of the entire plan.  The plan in this case unquestionably serves a public purpose and satisfies the public use requirement of the takings clause of the 5th Amendment.

v. Other Opinions

1. Kennedy, concurring
a. A court applying rational-basis review under the Public Use Clause should still strike down a taking that is clearly intended to benefit a private party, with only incidental or pretextual public benefits.  A court confronted with a plausible accusation of impermissible favoritism should treat the objection seriously and investigate it.  The district court has done so.

b. There may be heightened scrutiny required for cases where private transfers in which the risk of undetected impermissible favoritism is so acute that a presumption of invalidity is warranted under the Public Use Clause

2. O’Connor, dissenting
a. Economic development takings are not constitutional

b. The takings in Berman and Midkiff addressed directly the sources of social harm.

i. Berman addressed blight resulting from extreme poverty

ii. Midkiff addressed oligopoly resulting from extreme wealth 
c. Kelo and the other petitioners are not the source of the harm that New London is addressing

d. The majority’s logic allows the government to take property from A and transfer it to B as long as B’s use generates some kind of secondary benefit to the public.  Such a rule provides no real constraint on the government’s taking power.

3. Thomas, dissenting
a. If the founders wanted to give government the broad power that the majority gives it today under the takings clause, it would have replaced the words “public use” with “general welfare.”  The Court won’t defer to the legislature to determine when a search of a home is reasonable, but defers to the legislature’s determination of when it is reasonable to destroy a person’s home.

b. Berman and Midkiff should be revisited because the “public purpose test” is harder to apply then simply determining whether the government owns or the public has the legal right to use the property.

c. The effect of the majority’s opinion will be most felt in poor communities because it is the poor communities because they are not only systematically less likely to put their lands to the best social use, but are also the least politically powerful.

XXIV. Contracts Clause – Allied Structural Steel v. Spannus (1973)
a. Facts
i. P enacted a 401k pension plan for its employees in 1963.  In sum, an employee who didn’t die, quit, and was not discharged before meeting one of the eligibility requirements of the plan would receive a fixed pension at 65 if the company remained in business and elected to continue the pension plan in essentially its existing form.
ii. In 1974, MN enacted the Private Pension Benefits Protection Act, which required private employers of 100 or more, with at least 1 MN-based employee, and a recognized 401k program that closed its MN store to provide the benefits of that program to any employee that had worked for it for at least 10 years.  If their 401k program was insufficient to cover all of their eligible employees, the employer would be assessed “pension funding charges” and be required to purchase annuities payable to the employees eligible for pension benefits under the act but did not get it.  The years that the employees worked before the law was passed would still count toward the 10-year employment requirement.
iii. P closed its MN branch later on that year and was assessed $185k.
b. Issue – does the act violate the Contracts Clause of the Constitution?
c. Disposition – trial and appellate court upheld the act.  SCOTUS reversed.
d. Holding and Reasoning – The act violated the Contracts Clause
i. While the Contracts Clause has become less important because of the 14th Amendment and its due process clause, it still must have some limitations because it is still in the Constitution.  Private parties cannot contract themselves outside of the purview of state powers.
ii. It is clear that the Act substantially impairs P’s contract obligations, but that does not automatically mean that the Act is unconstitutional. 
iii. In a Contracts Clause dispute, the first question to ask is whether the law substantially interferes with an existing contract, because the severity of the interference sets the height of the hurdle that the state must clear.
1. The severity of an impairment can be measured by the factors that reflect the high value the Framers placed on the protection of private contracts.
a. Contracts enable individuals to order their personal and business affairs according to their particular needs and interests.
b. Once arranged, those rights and obligations are binding under the law
c. The parties are entitled to rely on them.
2. The interference was very severe here because the law modified the prior obligations that P had in its pension plan, which P had extensively relied on because pension plans require a lot of accumulated funds.
a. The law made more employees eligible for the benefits of P’s 401k offer than it was ready for
b. Because it wasn’t ready for it, it was assessed a $185k pension funding charge
c. P was already planning to close its office before the law was enacted.
iv. The severity of the interference requires very compelling justifications to survive constitutional scrutiny.  Applying the 5 Blaisdell factors, the law fails.
a. Presence of an emergency that needs to be addressed – No emergency present in this case
b. Law enacted to protect a basic societal interest versus a favored group – The Act protects a favored group and does not protect a basic societal interest – The law’s focus was narrow versus on a basic societal interest, only applying to employers of 100 or more, 1 of whom was MN-based, had a qualified 401k plan, and had an MN branch that it was closing
c. The relief is appropriately tailored to the emergency that it was designed to meet – no emergency present here.
d. The imposed conditions are reasonable – the conditions are unreasonable for the same reasons that this interference is severe
e. The legislation is limited to the duration of the emergency – Not a temporary effect, but a severe, permanent, and immediate effect
v. Furthermore, this is not an area traditionally regulated by the state.
XXV. Reproductive Rights

a. Griswold v. Connecticut, 381 US 479 (1965)

i. Facts – CN passed a law that barred the use of contraceptives

ii. Issue – Is CN’s ban unconstitutional?

iii. Disposition – SCOTUS ruled against CN

iv. Holding and Reasoning – CN’s ban is unconstitutional because it violates the right to privacy

1. The court refused to apply Lochner
2. CN’s ban does not violate any express provision of the Bill of Rights, but it does violate the implied right to privacy

3. Parts of the right to privacy are found in the express provisions of the Bill of Rights, which create a penumbra right to privacy

a. First Amendment right to association

b. Third Amendment prohibition against the quartering of soldier’s “in any house” in time of peace without the consent of the owner

c. Fourth Amendment right to be secure in their persons, houses, papers, and effects against unreasonable search and seizure

d. Fifth Amendment right against self-incrimination

e. Ninth Amendment reservation of unmentioned rights to the People

v. Other opinions

1. Goldberg, concurring – Embraces the “fundamental rights” approach (similar to fundamental fairness?).  9th Amendment is sufficient to justify right to privacy

2. Harlan, concurring
a. The due process clause is enough to protect Griswold because it the CN ban violates basic values “implicit in the concept of ordered liberty”, in which the right to privacy is implicit.

b. Liberty is not a series of isolated points pricked out in terms of such specific guarantees as speech and religion.  It is a rational continuum which, broadly speaking, includes a freedom from all substantial arbitrary impositions and purposeless restraints, and which also recognizes [that] certain interest require particularly careful scrutiny of the state needs asserted to justify their abridgment.

c. There is an expectation of privacy in the home, which is found in the 3rd and 4th Amendment.  Furthermore, the foundation of home is the family, and part of that family foundation is the intimate relationship of husband and wife.

d. The state cannot impose its moral opinion in violation of the most private relationship of individuals, which is the marital relation.  For the state to enforce such regulation, it would have to air the intimate acts of the married couple in the open, and what is intimate is no more.

e. The state may regulate sex, but it may not violate the intimacy of a married couple, which is an essential part of marriage.

3. White – The CN ban deprives married couples of their liberty without due process, which means strict scrutiny under a 14th Amendment challenge.

a. The right here is to be free of regulation of the intimacies of the marriage relationship

b. The expressed state interest is to serve its policy against premarital or extramarital relations.

c. The sweeping ban, at best, only marginally serves this purpose, and CN can achieve the same effect by prohibiting the use of contraceptives only in those prohibited relations that it opposes.

vi. Dissent

1. Black
a. The majority’s opinion is flawed because the right to privacy, beyond those snippets that exist in the express provisions of the Bill of Rights, does not exist

b. 9th Amendment and due process analysis, as applied by the concurrences, are merely another name for the Lochner analysis.

2. Stewart – no penumbra right exists.
b. Planned Parenthood v. Casey, 505 US 833 (1992)

i. Facts – PA enacted a law that restricted abortion rights by requiring:

1. A 24-hour waiting period for women who seek abortions

2. Spousal notification, with exceptions if:

a. her husband is not the father

b. her husband could not be located

c. the pregnancy was the result of spousal sexual assault; or

d. notification would cause him or someone else to inflict bodily harm upon her

3. Parental notification for minors, though if both parents refuse consent, a court may determine that the minor is mature enough to make the decision on her own

4. That each PA facility performing abortions report it, including the following info:

a. the physician

b. the facility;

c. the referring physician or agency

d. the woman’s age

e. the number of prior pregnancies and prior abortions she has had

f. gestational age

g. the type of abortion procedure

h. date of the abortion

i. presence of pre-existing conditions that would complicate pregnancy

j. medical complications with the abortion

k. where applicable, the basis for the determination that the abortion was medically necessary

l. the weight of the aborted fetus

m. whether the woman was married, and whether notice was provided, or the basis for the failure to give notice

n. All PA facilities must report the number of abortions performed per quarter

ii. Issue – Does the PA law infringe upon women’s privacy rights?

iii. Disposition – SCOTUS ruled for PA

iv. Holding and Reasoning – PA’s law is constitutional, even under the Roe opinion (Joint opinion, no majority) 

1. Roe’s essential holding is retained and affirmed, meaning that women have the right to choose an abortion.

a. Abortion may be offensive to some, but the law does not impose a moral code on all.  It protects the liberty of all citizens equally.

b. Going through pregnancy is too deep and personal for the State to insist that women go through with it simply because of societal expectations. 

2. When SCOTUS reexamines a prior holding weighs the pros and cons of maintaining or reversing that holding.

a. Roe should be affirmed because the relevant questions in that determination support it:

i. The rule has proved to be intolerable simply in defying practical workability – Roe is still workable, and the court is still the appropriate body to apply its holding.

ii. The rule is subject to a kind of reliance that would lend a special hardship to the consequences of overruling and add inequity to the cost of repudiation – For 2 decades, women have planned around having reproductive freedom, and taking away that right now would cause uncertainty.

iii. Related principles of law have so far developed as to have left the old rule no more than a remnant of abandoned doctrine – no evolution has occurred that leaves Roe behind.

iv. Facts have so changed or come to be seen so differently, as to have robbed the old rule of significant application or justification – technology has improved greatly, but that only affects the specific timing of how Roe is to be applied, not whether it should still stand.

b. Furthermore, nothing has changed between now and when Roe was decided to justify its reversal except that the Court has new members who oppose abortion. To overrule it now would only undermine the principle that overruling a prior holding requires some special reason aside from the belief that the case was wrongly decided.

c. Overruling Roe now would also undermine SCOTUS legitimacy because it would appear that it caved to outside pressures.

3. Roe’s trimester framework will be replaced by the undue burden test.

a. A law is an undue burden if it places a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.  A statute with this purpose is invalid because the means chosen by the State to further the interest in potential life must be calculated to inform the woman’s free choice, not hinder it.

b. Regulations which do no more than create a structural mechanism by which the State, or the parent or guardian of a minor, may express profound respect for the life of the unborn are permitted, if they are not a substantial obstacle to the woman’s exercise of the right to choose.

c. Unless it has that effect on her right of choice, a state measure designed to persuade her to choose childbirth over abortion will be upheld if reasonably related to that goal.

d. Regulations designed to foster the health of a woman seeking an abortion are valid if they do not constitute an undue burden.

4. Applied here:

a. 24-waiting period is constitutional because even though it places a particular burden on women who travel great distances to get an abortion, it is not substantial enough to be found in violation of the Constitution.

b. Spousal notification is unconstitutional because women who are normal relationships will presumptively talk to their spouses about whether to get an abortion.  This requirement places a substantial burden on women who are in abusive relationships where an abortion may spark more violence.

c. Parental notification is constitutional

d. Quarterly reporting, with the exception of recording whether the spouse was notified, is also constitutional because data gathering and record keeping pertain to the promotion and maintenance of health.

v. Other opinions

1. Stevens, concurring in part and dissenting in part – joint opinion is correct in its discussion of stare decisis, but decisional autonomy must limit the State’s power to inject into a woman’s most personal deliberations its own views of what is best.

2. Blackmun, concurring in part and dissenting in part – the joint opinion preserves the woman’s right to choose, which is a fundamental right.  However, the undue burden test is much more difficult to manage than Roe’s trimester framework.

3. Rehnquist, concurring in the judgment in part and dissenting in part
a. Abortion is not a fundamental right.

i. A woman is not isolated in her pregnancy.

ii. There have been prohibitions on abortion since English common law.

b. The joint opinion speaks of stare decisis, but guts Roe
c. The legitimacy of the Court does not turn on whether the Court learned new lessons that lead the Court to overturn Lochner and Plessy.  When those cases were overturned, the Court recognized that it was wrong.  The Court derives its legitimacy not from following public opinion, but from deciding by its best lights whether legislative enactments comport with the Constitution.

4. Scalia, concurring in the judgment in part and dissenting in part
a. Liberty does not include the right to destroy human fetuses, and the joint opinion’s discussion of stare decisis is contriving because that concept is not a pick-and-choose principle.
b. Roe generated all of the opposition to abortion that is now seen in the country.  To argue that Roe should be maintained for that reason is appalling.

c. Lawrence v. Texas, 539 US 558 (2003)

i. Facts – TX enacted a law banning sodomy between two people of the same gender.  Pe, a man, was caught engaging in sodomy with another man.

ii. Issue – May TX ban sodomy between two people of the same gender?

iii. Disposition – SCOTUS struck the ban as unconstitutional

iv. Holding and Reasoning – TX may not ban sodomy between two people of the same gender.

1. Bowers v. Hardwick is overruled.

a. The majority in that case viewed the claimed right as that to engage in consensual sodomy.  Finding no such right, it applied a rational basis review and found that the State’s moral compass was sufficient to justify the ban on sodomy.

b. The framing of that right was too narrow.  There is a right of adults to engage in intimate consensual contact.  Casey established constitutional protection to personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, education involving “the most intimate and personal choices a persona may make in a lifetime, choices central to personal dignity and autonomy.”  Persons in a homosexual relationship may seek autonomy for these purposes, just as heterosexual persons do.

2. While this can be argued as an equal protections case under Romer, doing so would leave the states open to simply rewrite the law instead of changing their conduct.

3. Since the foundation for Bowers has been greatly weakened by Casey and Romer, the Court is justified in revisiting its holding and overruling it.

v. Other opinions

1. O’Connor, concurring
a. This is an equal protections issue, not a due process issue.  Under that analysis, a moral preference against homosexuality is insufficient to justify discriminating legislation.

b. The law treats homosexuals and heterosexuals differently.  If the ban on sodomy applied equally to all, it would be constitutional.

2. Scalia, dissenting – there is no fundamental right to engage in homosexual sodomy.

3. Thomas, dissenting – the law is silly, but that is the legislature’s job, not the court’s.
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