
Theories of Obligation Theoretical Framework v5.0
	
	Theory and Elements
	Defenses & Counter Defenses
	Remedies

	Agreement w/ Consideration
	1) Elements:

a) Competent parties

b) Bargain

c) Consideration

2) Agreement may be (1) express, (2) implied-in-fact, or (3) oral.

3) Competent parties are free to make their own bargains and fix the value of their consideration (private autonomy).  Absent fraud, breach of warranty, or mistake, agreement will be enforced. 

4) Bargain means a negotiation resulting in the voluntary assumption of an obligation by one party upon condition of an act or forbearance by the other
5) Consideration for a promise is either (1) an act; (2) forbearance; (3) creation, modification or destruction of legal relation, or (4) a return promise; bargained for & given in exchange (Restatement 2nd § 75)
6) Consideration mustn’t be accidental, casual, or gratuitous, but must be uttered intentionally as the result of deliberation, manifested by reciprocal bargaining or negotiations.
7) If the requirement of consideration is met, there is no additional requirement of:

a) A gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promise; or

b) Equivalence in the values exchanged; or

c) “mutuality of obligation” (Rest. 2nd §79)

8) Fuller’s 3 interrelated functions of consideration:  evidentiary, cautionary, channeling

9) Implied-in-fact contract (i.e., a true contract but not committed to writing or stated orally in express terms, but rather is inferred from the conduct of the parties):

a) The services were carried out under such circumstances as to give the recipient reason to understand (a) that they were performed for him and not for some other person, and (b) that they were not rendered gratuitously, but with the expectation of compensation from the recipient; AND
b) Services were beneficial to the recipient; AND
c) Implication must arise when service is rendered
d) *Recovery is the reasonable value for services
	1) Missing theory & essential elements.

2) It was an unbargained for benefit . . . gift! (Only promisee benefits.)

a) It was a conditional gift! (Only promisee benefits, but prior, promisee must do something that doesn’t benefit promisor.)

3) Forbearance to assert either a legal or an equitable claim is sufficient consideration. But if the claim be not even doubtful, or colorable, or plausible, in that there is no reason for an honest belief that it has some foundation in law or in equity, then forbearance applied to it is not good consideration. I.e., forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless . . .

a) the claim or defense is in fact doubtful because of uncertainty as to the facts or the law; or

b) the forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid. [See §74 in the Restatement (2nd) of Contracts]

4) Illusory contract! (Mutuality of obligation is absent when 1 only of the contracting parties is bound to perform, and the rights of the parties exist at the option of 1 only. Without this mutuality of obligation, the agreement lacks consideration and no enforceable contract has been created.)

· See mutuality in requirements and output contracts under UCC §2-306
a) If subject to good faith, reasonableness, or exclusive dealing than not illusory and enforceable
b) There was a satisfaction clause! (i.e., there were conditions of satisfaction. A promise conditional upon the promisor’s satisfaction isn’t illusory.)

i)  Dissatisfaction must be genuine and measured by reasonable person standard by jury.
ii) The dissatisfaction cannot be arbitrary, unreasonable, or capricious.
5) The statute of frauds requires that certain contracts be in writing to be enforceable! (i.e. land) Unless additional requirements are prescribed by the particular statute, a contract within the Statute of Frauds is enforceable if it is evidenced by any writing, signed by or on behalf of the party to be charged, which (a) reasonably identifies the subject matter of the contract, (b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, AND (c) states with reasonable certainty the essential terms of the unperformed promises in the contract. [See §131 in the Restatement (2nd) of Contracts]

a) Statute of Frauds

i) Sale of lands, tenements, or heritable property, or any interest in or concerning them.

ii) Any agreement that is not to be performed within one year from the making thereof.

iii) Sale of goods >$500
iv) Sale of securities or Sale of personal property other than goods with value >$5000

v) To answer for another’s debts or default (collateral promise only, not a primary one)

vi) In consideration of marriage

b) Leading Object or Main Purpose rule: Where the consideration for a promise that all or part of a previously existing duty of a third person to the promisee shall be satisfied is in fact or apparently desired by the promisor mainly for his own pecuniary or business advantage, rather than in order to benefit the third person [See Restatement 2nd §184]

c) Promissory Estoppel  [See Restatement 2nd §139]

d) Some courts:  Both parties have begun performance (some courts apply only if party seeking relief has fully performed)
e) UCC §2-201 – begun manufacture of “specially manufactured” suitable only to buyer; OR payment for goods has been made and accepted, or goods have been delivered and accepted

f) Reasons for exceptions to SoF:  1) Circumstances following contract formation provide evidence that a contract was made; 2) Protection of the interests of a party who suffered a detriment in justifiable reliance on promise.
	Expectation damages: Compensation awarded for the loss of what a person reasonably anticipated from a transaction that was not completed.  Duty to mitigate damages.
“Place promisee in position as if the agreement honored.”

Motivation: Enforce promisee’s bargained for expectation of profit.


	Promissory Estoppel
	1) Elements: (see Restatement 2nd § 90)
a) A promise must have been made (objective)

b) A reasonable expectation by the promisor that it will induce reliance (objective)
c) Promise does induce justifiable action or forbearance (largely objective w/some subjective aspects)
d) Detriment and injustice can be avoided only by its enforcement
2) A charitable subscription or a marriage settlement is binding without proof that the promise induced action or forbearance.
3) b/c consideration missing, look at safeguards of channeling, cautionary, and evidentiary functions in deciding to what extent equities favor enforcement
4) Promisee’s detriment doesn’t benefit Promisor.
	1) Missing theory & essential elements.

2) If a promisor offers his promise as part of a bargain for and in consideration of a specified equivalent, the promisee can’t make the promise binding by acting in reliance upon it in a manner that constitutes no part of that specified equivalent.

3) Limits of PE:

a) Gift

b) Conditional or indefinite promise

c) Unreasonable reliance

d) Prompt revocation with notice

e) Promises were not made by those who could uphold them

f) Conditions not actually met

g) Attaching a termination date
	Reliance damages: Damages awarded for losses incurred by the plaintiff in reliance on the contract.

“Place promisee in position as if promise never made.”

Motivation: Prevent injustice to promisee caused by promisor’s unexecuted promise.

Scenario: Loss to promisee while no change to promisor.
Limited as justice requires (1 – prevent injustice or 2 – replace actual loss as a result of the change in position).

Reliance≤Expectancy 

	Unjust Enrichment
	1) Also called quasi-contract, or implied-in-law
2) Occurs when (ie. Agreement too uncertain to enforce):
a) A benefit conferred on D by P

b) Knowledge & appreciation by D of the benefit

c) Acceptance or retention of the benefit

d) Under circumstances making it inequitable for the D to retain the benefits

3) Elements
a) Recipient of a benefit
b) Knowledge that compensation is expected

c) Implied intent to keep benefit
d) “Direct” benefit to recipient

4) Promisee’s detriment does benefit Promisor.

1) One party receives and accepts a benefit

2) Under circumstances where it would be unjust to allow that party to retain the benefit
	3) Missing theory & essential elements.

4) Defenses:

a) Keeping the benefit is not unjust

i) Gratuitous benefit – no communication of expectation or remuneration (volunteer) (objective whether P meant to charge for it)
(1) Presumption is that services rendered between siblings are gratuitous

ii) The question of payment was left to the unfettered discretion of the recipient

iii) The services were rendered simply in order to gain a business advantage

iv) P did not contemplate a personal fee or D could not have reasonably supposed he had

v) Conferred benefit on another without giving the other the opportunity to reject the benefit (officious intermeddler)
(1) Exception:  D has ability to reject it and return the benefit but instead accepts it

(2) Exception::  Emergency has arisen:

(a) Immediate action is required

(b) Advance assent is impracticable

(c) P has no reason to believe that D would not wish for the action to be taken

b) No benefit

i) Exception:  Where D requests services and then doesn’t use them (architectural plans)
c) Impossible to tell who received the benefit (Anderco Inc v Buildex Design)

5) Except where there has been an actual acceptance of the work, mere inaction on the part of the defendant will not be treated as an acceptance of the work from which a promise to pay for it may be implied. 
	Restitution damages: Damages awarded to a plaintiff when the defendant has been unjustly enriched at the plaintiff's expense.

“Return value of benefit given to promisor.”

Motivation: Prevent unjust enrichment – where promisee’s change in position benefits promisor.

Scenario: Gain to promisor while no change to promisee.

Quantum meriut: “as much as he has deserved” or “reasonable value of services”
* Some courts bar valuing UE>K if fully performed

* Breaching party has K ceiling 

[KP-cost to complete-(CD+ID)]

	Moral Obligation
	1) Traditional rule is that a promise based on moral or past consideration is simply a donative promise and is therefore unenforceable.
2) 3 exceptions:  1) promise to pay a debt barred by the statute of limitations; 2) promise to perform a voidable obligation (infancy or fraud); 3) promise to pay a debt discharged by bankruptcy (bankruptcy code severely limits this now)
3) Modern rule is enforceable if promise is based on a material benefit (usually economic) that was previously conferred, provided the benefit gave rise to an obligation to make compensation.

4) Elements:

a) The promisor has been unjustly enriched by a benefit previously received from the promisee
b) The benefit was not given as a gift

c) The promisor subsequently makes a promise in recognition of the benefit

5) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice (must be proportional to the value of the benefit). [Restatement 2nd § 86]

6) Promisor’s consideration: A moral obligation is a sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit, although there was no original duty or liability resting on the promisor.

7) Promisee’s consideration: Benefit to the promisor or injury to the promisee is a sufficient legal consideration for the promisor’s agreement to pay.
	1) A humanitarian act, voluntarily performed, is not such consideration as would entitle promisee to recover at law.

2) A promise for benefit received is not binding . . .

a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

b) to the extent that its value is disproportionate to the benefit. [See §86 in the Restatement (2nd) of Contracts]
c) Promise to pay for debts outside of bankruptcy court when party is in bankruptcy
	To the extent necessary to prevent injustice.

	Warranties
	1) Express warranty (i.e., this thing will do blah!):

a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain.

b) Any description of the goods which is made part of the basis of the bargain.

i) Reliance as a basis of the bargain needs to be disproved rather than proved

c) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model

d) Objectively measured

2) Implied warranty of fitness for a particular purpose (i.e., I need a thing that will do blah!):

a) The purchaser at the time of contracting intends to use the goods for a particular purpose; AND
b) The seller at the time of contracting has reason to know of this particular purpose; AND
c) The buyer relies on the seller’s skill or judgment to select or furnish goods suitable for the particular purpose; AND
d) The seller at the time of contracting has reason to know that the buyer is relying on such skill and judgment.

3) Implied warranty of merchantability:

a) Goods to be merchantable must at least be such as are fit for the ordinary purposes for which such goods are used.  
b) Seller must be a merchant with respect to goods of that kind.
4) To recover in warranty from the seller of an offending object that caused harm (i.e. chainsaw):

a) Must prove D made a warranty, express or implied, under 2-313, 2-314, 2-315

b) Must prove that the goods did not comply with the warranty (defective at time of sale)

c) Must prove that his injury was caused, proximately and in fact, by the defective nature of the goods (not careless use of product)

d) Must prove damages

e) Warranty P must overcome affirmative defenses such as disclaimers, statute of limitations, privity, lack of notice, and assumption of the risk


	1) Express warranty defenses:

a) Inspection before purchase or if seller proves buyer waived right to inspect
i) Not when the defect was not discovered and waived

ii) Inspection by experts does not waive when the defect was not discoverable

b) Actual knowledge contrary to warranty

c) Not by statement of value, opinion or commendation.  But courts favor the consumer.

i) Opinions are often indicated by

(1) Lack of specificity

(2) Statement is made in an equivocal manner; or

(3) Reveals the goods are experimental

2) Implied warranty defenses:

a) No reliance

b) Have their own knowledge or experts

c) Seller has no reason to know of buyer’s reliance

3) Implied warranty of merchantability defenses:

a) Examination of the goods, sample, or model or refusal to examine with regard to defects which an examination ought to have revealed (defects are discoverable by examination)

b) Seller is not a merchant

4) Re merchantability, no warranty if defects discoverable via exam prior to contract.

a) Defect isn’t discoverable.

5) Buyer had actual knowledge or waived right to inspect.

a) Defect isn’t discoverable.


	Refund or replace with a good meeting the requirements of the warranty. Consequential and/or incidental damages.


Sale of Goods – U.C.C.

a) Goods – “all things which are moveable at the time of identification to the contract for sale”  (UCC §2-105)

b) Sale – “the passing of title from the seller to the buyer for a price”  (UCC §2-106)

c) Where a sale of goods additionally requires the seller to perform services, apply a “Predominant Purpose Test.” (I.e., purpose v. incidental involvement)

d) U.C.C. § 1-106. Remedies to be Liberally Administered

i) Put in as good a position as if the other party had fully performed.
e) U.C.C. § 2-313.  Express Warranties by Affirmation, Promise, Description, Sample

i) Express warranties by the seller are created as follows:

(1) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain createe an express warranty that the goods shall conform to the affirmation or promise.

(2) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

(3) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the smaple or model.

ii) It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.

f) U.C.C. § 2-314.  Implied warranty: Merchantability; Usage of Trade

i) Unless excluded or modified (section 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.  Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.
ii) Goods to be merchantable must be at least such as

(1) Pass without objection in the trade under the contract description; and

(2) In the case of fungible goods, are of fair average quality within the description; and

(3) Are fit for the ordinary purposes for which such goods are used; and

(4) Run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and

(5) Are adequately contained, packaged, and labeled as the agreement may require; and

(6) Conform to the promises or affirmations of fact made on the container or label if any

g) U.C.C. § 2-315.  Implied Warranty: Fitness for Particular Purpose
i) Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.

h) U.C.C. § 2-316.  Exclusion or Modification of Warranties
i) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence (§ 2-202) negation or limitation is inoperative to the extent that such construction is unreasonable.
ii) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be a writing an conspicuous.  Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “There are no warranties which extend beyond the description on the face hereof.”

iii) Notwithstanding subsection (2)
(1) Unless the circumstances indicate otherwise, all implied warranties are excluded by expression like “as is”, “with all faults” or other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty; and

(2) When the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him; and

(3) An implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade.

b) U.C.C. § 2-706. Seller’s Resale Including Contract for Resale
i) The seller may resell the goods concerned or the undelivered balance thereof. Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference between the resale price and the contract price together with any incidental damages, but less expenses saved in consequence of the buyer’s breach.

ii) D = (KP - RP) + (ID) - ES  ( (Contract Price – Resale Price) + (Incidental Damages) – Expenses Saved

c) U.C.C. § 2-708. Seller’s Damages for Non-Acceptance or Repudiation by the Buyer
i) The measure of damages is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages, but less expenses saved in consequence of the buyer’s breach.

ii) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have from full performance by the buyer, together with any incidental damages provided in this Article (section § 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.

iii) D = (KP - MP) + (ID) - ES
d) U.C.C. § 2-712. “Cover”; Buyer’s Procurement of Substitute Goods
i) After a breach the buyer may cover by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller. The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages, but less expenses saved in consequence of the seller’s breach.

ii) D = (CP – KP) + (ID + CD) – ES, where CP = Cover Price

e) U.C.C. § 2-713. Buyer’s Damages for Non-Delivery or Repudiation by the Seller
i) The measure of damages is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages, but less expenses saved in consequence of the seller’s breach.

ii) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.

iii) D = [(MP – KP) + (ID + CD)] – ES, where MP = Market Price; ID = Incidental Damages; CD = Consequential Damages; ES = Expenses Saved
f) U.C.C. § 2-714. Buyer’s Damages for Breach in Regard to Accepted Goods
i) Where the buyer has accepted goods and given notification he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable. 
ii) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount. 
iii) In a proper case any incidental and consequential damages may also be recovered.
iv) The primary standard for VGA is the fair market value of the goods at the time of acceptance (ensures the buyer is only recovering actual damages and does not gain a windfall from a fluctuating market)

(1) When the fair market value cannot be easily determined, or the parties do not raise it as a measure of value, courts have generally relied on the KP as strong evidence of the value of the nonconforming goods as warranted.
v) D = (VGW – VGA), where VGW = Value of Goods as Warranted and VGA = Value of Goods Accepted.  VGW could be either market price or contract price.

Remedies

a) Damages ought to be measured by the cost of the work, unless there are some other considerations which point to a different measure.

i) E.g., economic waste!

(1) I.e., is the cost of the work > the anticipated value of the finished product?

(2) Motivation: Not entitled to be placed in a better position than would’ve been in if the contract hadn’t been broken.

b) In the case of non-delivery by the seller, the buyer’s damage is the difference between the market price of the same contracted good and the contract price. (Note that only relevant if the market price is greater than the contract price!)

c) In the case of non-delivery by the buyer, the seller’s damage is the difference between the market price of the same contracted good and the contract price. (Note that only relevant if the market price is less than the contract price!)

Expectation damages 

(where the theory is agreement with consideration)
D = [LOV + OL] – [LA + CA], where OL = [CD + ID]

D = [Loss of Value + Other Loss] – [Loss avoided + Cost avoided], Other Loss = [Consequential Damages + Incidental Damages]

Consequential damages

· Are those that naturally result from the breach

· Must be foreseeable and probable at the time of contracting
· Buyer’s consequential damages resulting from the seller’s breach include:  (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and (b) injury to person or property proximately resulting from any breach of warranty (§ 2-715)

Incidental damages

· Are those that arise while attempting to minimize the loss sustained

· Buyer’s incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach (§ 2-715)

Mitigation of damages

· The non-breaching party must take reasonable measures to mitigate the loss

· He is only obligated to contract for a substantially similar contract

· In doing so, he is not required to expose himself to risk, humiliation or expense

· He may not expend way beyond what is reasonable; thus incurring additional other loss (see incidental damages)

New business rule

A. In decline b/c courts:  1) deem it grossly unfair; or 2) are concerned that it encourages breaches

B. Lost profits are recoverable provided:

1. proof of loss

2. proximate cause – loss flows directly from breached agreement and is foreseeable
3. basis for computation – proof of rational basis for calculating profits
a. Profits may be too speculative to be recoverable!

i. All that may be required for recovery in some courts today is “a reasonably certain factual basis for computation of probable losses.”

ii. There must be proof of a rational basis for computation.

(a) Expert testimony may be used.

Mental distress

· The general rule is that damages for mental distress are not allowed in contract cases.

A. Exception: If

1. the breach of contract caused the mental distress; AND
2. the loss was to person as opposed to property,

B. damages for mental distress may be allowed in such a contract case.

Reliance damages

· Plaintiff may claim expenses necessary in furtherance of the performance (incidental reliance)
· He may also claim expenses necessary to preparation for the performance (essential reliance) – limited to KP
· Subject to the privilege of the promisor to reduce it by as much as he can show that the promisee would have lost, if the contract had been performed

Liquidated damages

· Can’t look like punitive damages!
· Restatement (Second) of Contracts § 356. Liquidated Damages And Penalties

1) An agreement, made in advance of breach, fixing the damages therefore, is not enforceable as a contract and does not affect the damages recoverable for the breach, unless
a) the amount so fixed is a reasonable forecast of just compensation for the harm that is caused by the breach, and
b) the harm that is caused by the breach is one that is incapable or very difficult of accurate estimation.
Specific performance

· Black's Law Dictionary (8th ed. 2004), specific performance. A court-ordered remedy that requires precise fulfillment of a legal or contractual obligation when monetary damages are inappropriate or inadequate, as when the sale of real estate or a rare article is involved. * Specific performance is an equitable remedy that lies within the court's discretion to award whenever the common-law remedy is insufficient, either because damages would be inadequate or because the damages could not possibly be established.

· Unif.Commercial Code § 2-716. Buyer's Right to Specific Performance or Replevin.
1) Specific performance may be decreed where the goods are unique or in other proper circumstances.

2) The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.

Reliance damages  

(where the theory is promissory estoppel)
· Restatement (Second) of Contracts § 90. Promise Reasonably Inducing Action Or Forbearance

1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.
2) A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.
· Plaintiff may claim expenses necessary in furtherance of the performance

· He may also claim expenses necessary to preparation for the performance

· Subject to the privilege of the promisor to reduce it by as much as he can show that the promisee would have lost, if the contract had been performed (will not put the plaintiff in a better position than had contract not been performed)
Restitution damages  

(where the theory is unjust enrichment)
· Restatement (Second) of Contracts § 371. Measure Of Restitution Interest

1) If a sum of money is awarded to protect a party's restitution interest, it may as justice requires be measured by either
a) the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant's position, or
b) the extent to which the other party's property has been increased in value or his other interests advanced.
· Comment: b. Choice of measure. A party seeking restitution for part performance is commonly allowed the more generous measure of reasonable value.
· Valued at amount D would have to pay for services purchased from one in P’s position, not increase in D’s wealth due to P’s conferred benefit (Susi)
3 reasons not to enforce gift promises:  1) Lose their symbolic meaning if legally enforceable; 2) Not as important for the resources of law; 3) “Sterile transmissions” that do not contribute to the “production of wealth and division of labor”

In an action for breach of contract, damages for mental distress are generally not recoverable except: 1) Injury is suffered to the person; 2) Tortious conduct independent of the breach of contract ( This enables parties to estimate in advance the financial risks of their enterprise.

From flash card #471, contract damage for mental anguish of bad surgery is allowed because:  1) Contract is non-commercial; 2) Both parties could contemplate the mental aspects of the contract at the time of contract formation; 3) Financial loss is not significant

Fuller’s 3 interrelated functions of consideration:  evidentiary (provide evidence of the existence and terms of the contract), cautionary (make the parties aware that they have made a serious legal commitment), channeling (provide an objective basis for a court to determine that the promise is contractual, rather than a mere generous impulse or a tentative or informal expression of intent).
Expectancy damages:

Injured employer = new employee salary – breaching employee salary

Injured employee = unpaid salary for remaining term – mitigation

Sale of real property:

Injured sellers = MP – KP + (CD + ID)

Injured buyers [split] = MP – KP; or limit of restitution of amount already paid
Approach to Exam:
1) Was a contract made between the parties?

a. Was there legally sufficient consideration?

i. Bargain

1. Is the promised consideration more than nominal?

2. If the agreement was based on a promise to forbear from asserting a legal right, did the promisor have an honest or reasonable belief in the validity of the claim?

3. Did the agreement involve an illusory promise?  If the promisor has reserved some right, option, or alternative limiting his obligation, consider whether this right is unqualified (if so, the promise may be illusory).

ii. Other types of consideration

1. Was there foreseeable reliance on the promise?

2. Was there a waiver of some nonmaterial condition to the bargain?

3. Was there an enforceable promise to pay based on moral or past consideration (e.g., a promise to pay a debt barred by bankruptcy or the statute of limitations, a promise to pay a voidable obligation, etc.)?

2) Are there any reasons why the contract should not be enforced as agreed (Statute of Frauds, Too indefinite, etc)?

3) If the contract has been broken, what remedies are available to the innocent party?

a. Damages
i. Measure of damages – Damages are the most common remedy.  If they are sought, what measure of damages best protects the expectations of the parties?

ii. Expectation damages – What is required to put the injured party into the position he would have been in had the promise been performed?

iii. Liquidated damages – What is the effect of any agreed measure of damages or any limitations on the measure of damages?

b. Specific Performance – Is the legal remedy adequate?  If not, consider whether specific performance of the contract would better remedy the breach of contract.

c. Restitution – Would this alternative to damages be a more appropriate remedy (e.g., if the contract is a losing one or if it is unenforceable)?  (Plaintiff may recover the reasonable value of the benefit conferred)

Pat and Lou

1) Address governing law (common law or UCC)

2) Is there an agreement with consideration?

a. Illusory bargain defense? (De Los Santos, Wood)

b. Is P’s promise one which benefits the promisor, constituting consideration? (Maughs)

c. Gift promise (Sparks)

3) Does the Statute of Frauds require a writing for this contract? (McIntosh)

4) Is the K too indefinite? (Wheeler, Anderco)

5) Was P’s performance regarding the Dec. 30 call a breach of K?

6) Expectation Damages – Foreseeability (Hadley)

7) Promissory Estoppel as an alternative theory for enforcement

8) Unjust Enrichment claim by Pat for services rendered (Osteen)

AM vs Bell
1) Contract Formation & Statute of Frauds

2) Warranty Claims

a. Express Warranty

i. Rule

ii. Written

iii. Oral

b. Implied Warranty of Fitness for a Particular Purpose

i. Rule

ii. Analysis

c. Implied Warranty of Merchantability

i. Rule

ii. Analysis

3) Damages

a. Express Warranty

b. Warranty of Merchantability and Warranty of Fitness for a Particular Purpose













