	
	Forcible Rape

	Elements
	· Force

· W/o consent

· 

	CL
	· Nonconsensual sexual penetration obtained by physical force, or threat, or when victim is incapable of giving consent

· Must be corroborated

	MPC
	· Must compel the victim to submit by force or threat

· Silent on lack of consent or level of resistance

	Majority
	· There must be force

	Cases
	· Alston (no consent but no force or threat)

· Rusk v. State (lightly choking was not enough, must resist to the utmost)

· State v. Rusk (reversed and said whether fear was reasonable was up to the jury)

· Brown (couldn’t prove she resisted enough)


Statutory Construction (p.169) or (p.45 hornbook)

1. Plain meaning

a. Ambiguous Statutes strictly construed in favor of D (rule of lenity)

2. Legislative history 

3. Intent of the statute
	
	1st degree murder
	2nd degree murder (CA)
	Vol. MS
	Invol. MS

	Felony-Murder

	CL
	Murder is the unlawful killing of another human being w/ malice aforethought. 

Malice aforethought:

1. intent to kill

2. intent to cause grievous bodily harm

3. extreme recklessness

4. intent to commit a felony

Natural and Probable Consequences Rule: the law presumes that ordinary people intent the natural and probable consequences of their actions. (p.547 horn). 

Premeditation/Deliberation Test:

1. unlawful

2. willful

3. malicious

4. deliberate

5. premeditated

 (Guthrie, p.248)

Deliberate = intentional (ACL, 550)

Premeditate = to think beforehand (ACL, 551). 
	Depraved Hear Murder/Extreme Recklessness: when the accused does not intent to kill her victim but malice is implied b/c there is a wanton and wilful disregard of the likelihood that D’s behavior will cause death or GBH. (ACL, 554). 

- A person kills “recklessly” if she consciously disregards a substantial and unjustifiable risk to human life. When its extreme recklessness, its depraved heart murder.  (ACL,556).
	Manslaughter is the unlawful killing of a human being without malice upon a sudden quarrel or heat of passion (p.233).

Facts to mitigate M to MS (p.262): 

· Discovering spouse in sex w/ another

· Mutual combat

· Assault and battery 

· Death to a relative or from resistance of an illegal arrest

Rule of Provocation (p.262):

1. There must be adequate provocation

2. The killing must have been in HOP

3. It must be HOP before reasonable opportunity for passion to cool

4. There must be a causal connection

Words alone is not enough, must be accompanied by conduct of intent to cause bodily harm (Girouard, 263). 

Objective/2 part test for HOP: 

1.Was D provoked into losing self-control?

2.Was provocation enough to make a reasonable person (“of ordinary self-control”) act as D did? (Holley, 272).

A reasonable man refers to person having the power of self-control to be expected of an ordinary person of the sex and age of the accused, but in other respect sharing such of the accuser’s characteristics as [jury] thinks would affect the gravity of the provocation to him.” (p.273).
	Unlawful conduct:

Manslaughter is killing in the commission of an unlawful act not amounting to a felony, or in the commission of an unlawful manner, or without due caution. (p.233)

Unjustified risk taking: when a person should be, but is not, aware that her conduct is very risky, inadvertent, it constitutes Invol. MS. (ACL, 556). 


	One is guilty of felony- murder if death results from conduct during commission/attempted commission of any felony. (ACL, 556). 

Inherently-Dangerous Felony Limitation:

Only inherently dangerous felonies qualify for FM. (Howard, 321). 

Test = whether the felony, by its very nature cannot be committed w/o creating a substantial risk that someone will be killed. (322). 

Rationales against FM:

1. deterrence 

2. transferred intent

3. retribution

	MPC
	Murder:

a) it is committed P or K or 

b) it is committed recklessly manifesting extreme indifference to value of human life. (Depraved heart)

Such recklessness and indifference  are presumed if actor is engaged or is an accomplice in the commission of or an attempt to commit, robbery, rape, arson, burglary, kidnapping, or felonious escape (felony-murder) (MPC 210.2). 
	
	Manslaughter: 

1. it is committed recklessly, or 

2. a homicide which would otherwise be murder [but] is committed under influence of extreme mental or emotional disturbance….as determined from viewpoint of person in actor’s situation under circumstances as he believes them to be. (MPC 210.3) 


	Negligent Homicide: 

1. it is committed negligently (MPC 210.4).
	Recklessness and indifference are presumed when homicide occurs during certain felony cases (robbery, rape, arson, burglary, kidnapping, or felonious escape). (MPC 210.2(1)(b). 

	Cases
	State v. Guthrie – D removed a knife from his pocket and stabbed his co-worker in the neck and killed him – Did D form intent? Need only form it at the blink of the eye. (p.248). 

State v. Forrest – son shot his ill father b/c he didn’t want him to suffer but he got M1 b/c there was premed.+delib.  usually must be proven by circumstantial evidence (p.255)
	Midgett v. State – Dad beat up his 8 year old son to death but no premed./delib. so M2. (253)


	Girouard v. State – P stabbed his wife 19 times and tried to kill himself after she verbally abused him. Was it adequate provocation to mitigate M to MS? No. (p.260). 

Jersey v. Holley – P kills wife after she says she did it w/ another man and he kills her with an ax. (p.271). 

People v. Casassa – woman broke up with her bf but he broke into her apartment and heard her and other men and tried to get her back but got rejected when he stabbed her to death.  Was D under EMED? Yes but it wasn’t reasonable. (p.281)
	State v. Williams – parents charged w/ negligent homicide b/c they didn’t take their baby to the hospital even tho they were aware he was ill. (p.301)


	People v. Fuller – D committed a daylight, nonviolent burglary and accidentally killed another person while escaping. (311)

People v. Howard – D tried to run from the cops but accidentally caused another driver to die. Fleeing a pursuing officer was not IDF. (321)


	DEFENSES
	CL
	MPC
	Cases

	Mistake of fact
	-If no specific intent or other special mental element is required for guilt of the offense charged, a mistake of fact will not be recognized as an excuse unless it was based on reasonable grounds. 

-If a mistake of fact negates specific intent, mistake need only be honest (subjective). (Navarro - p.193)

-If general intent crime, must be BOTH honest and reasonable (p.193).
	Ignorance or mistake is a defense if:

1. it negates the P, K, belief, R, or N or

2. the law says SOM established is a defense

- The defense is not available if D would be guilty of another offense had the situation been as he supposed (MPC 2.04)
	Navarro – D stole 4 wooden beams from his job but thought it was abandoned and claims mistake of fact (p.191)

	Mistake of law
	Ignorance of the law is no excuse 

Except:
(1) entrapment by estoppel (reasonable reliance)

(2) Fair notice (p.204)

(3) Mistake negates specific MR
	A mistake of law is a defense when:

1. statute is not known to the actor or

2. he acts in reasonable reliance on the official statement of the law (MPC 2.04)
	Marrero – court said no defense unless mistake was based on an official statement of law in a statute or interpretation made by a public official (p.197). 


	Self-defense (justification)
	Elements:

1. must be necessary

2. must be proportional to the force used

3. must be reasonable subjectively and objectively

- A justification defense is one that defines conduct otherwise criminal, but under circumstances are socially acceptable and doesn’t deserve criminal liability (ACL, 218)

- A non-aggressor is justified in using force on another if he reasonably believes that such force is necessary to protect himself from imminent use of unlawful force by the other person (ACL, 237)

- One cannot use self-defense if its self-generated, only if one withdraws first (Peterson, 494)

- One has no duty to retreat from one’s home (Peterson, 494)

- An imperfect self-defense (where one is unreasonable but honest) may be given to mitigate M to MS (500)

- Most states say a person has a right to stand his ground and meet force with force if she reasonable believes its necessary to prevent death or GBH (503)
	Use of force on another person is justifiable when the actor believes that such force is immediately necessary to protect himself against unlawful force. 

- Use of deadly force is not justifiable unless actor believes such force is necessary

- nor is it justifiable if the actor provoked the use or 

- the actor knows that he can retreat w/ complete safety, except:

- when the actor is in his house. (MPC 3.04)

Self-defense is not available when:
1. the actor’s belief of the force is wrong/mistaken and

2. when actor is reckless or negligent in having belief that force is necessary and 

3. when he is reckless/negligent or creates risk of injury to innocent persons (MPC 3.09)

- Deadly force means force which the actor uses with the purpose of causing or which he knows to create a substantial risk of causing death or BGH (MPC 3.04(2)(b)(ii)
	Peterson – D saw a guy try to steal something from his broken car and went inside and got a gun even tho the other guy was leaving and then the guy took a wrench and D shot him. – it was not self-defense b/c D provoked it (494) 

Goetz – D shot 4 youths on a subway b/c he thought he was being mugged (504)

Wanrow – a woman w/ a broken leg killed a big drunk guy in her home who she thought was a molester – standard should be a reasonable woman (not wholly objective) (518)

Norman – battered wife shot husband in his sleep – no imminent harm so no self-defense (525)



	Insanity (excuse)
	An excuse focuses on the actor and tries to show that the actor is not morally culpable for his wrongful conduct (ACL, 219)

Insanity is an affirmative defense (619)

- Plea of not guilty by insanity (NGRI) (620)

- D committed a criminal offense

- b/c of a mental illness

- Verdict of guilty but mentally ill (GBMI)

- rationale: can’t deter insane people, not morally blameworthy, rehab is better than prison (Freeman, 622)

- Mental illness is a medical concept where insanity is a legal term (624)

Tests of Insanity:

1. M’Naghten Test – holds that it must be proven that at the time of committing the act, the party accused was under a mental illness AND didn’t know the nature and quality of what he was doing (or didn’t know what he was doing was wrong)

2. Irresistible Impulse/Control Test – added a prong to the M’Naghten  test that a person is insane if at the time, he acted from an irresistible and uncontrollable impulse , lost the power to choose between right and wrong, or free will was destroyed. (ACL, 378)

3. Product/Durham Test – holds that an accused is not criminally responsible if his unlawful act was the product of a mental disease – relies on expert testimony (Johnson, 627)

4. Texas Test – asks whether D due to mental illness did not know right from wrong 629)

5. Bazelon Test – says a D is not responsible if at the time of his unlawful conduct, his mental/emotional/behavior controls were impaired to an extent he cannot be justly held responsible (636)
	6. MPC Test – holds that a person is not responsible for her criminal conduct if at the time, as a result of mental illness, he lacked substantial capacity to appreciate criminality OR to conform his conduct to the law  (Johnson, 624)


	Johnson – tests of insanity (624)

Yates – woman kills her 5 kids b/c the devil told her to do it (not guilty by insanity) 

	Intoxication (vol. or Invol.) (excuse)
	Vol. intoxication is not a defense to general intent crimes (ACL, 350)

Vol. intoxication is a defense to specific-intent crimes. (ACL, 351)

Invol. Intoxication is a complete defense (ACL, 358)


	- Intoxication is not a defense unless it negates an element of the offense

- When R is an element, and actor is vol. intoxicated, is unaware of the risk, such unawareness is immaterial

- Invol. Intoxication is an affirmative defense (MPC 2.08). 
	Commonwealth v. Graves – D voluntarily drank and took LSD when he broke into a house and robbed an old man who died – vol. intoxication negated specific intent (606)


	
	Strict Liability
	Statutory Rape

	COMMON LAW
	Public welfare offenses (p.173)

If punishment is light, MR is probably not required

Silence on MR, may indicate legislators didn’t intend for a MR
	Does not require proof of the AC (that D knew girl was a minor)

	MPC
	Section 2.05 (check to see if it requires imprisonment, if so, not SL)

Only when violations civil penalties
	MPC generally rejects strict liability 

	Defense?
	No
	No

	Cases
	US v. Gordoba-Hincape –an exception to MR is public-welfare offenses (p.173)

Staples v. US – D had an unregistered automatic gun but said he didn’t know it was automatic  - statute was silent on MR but punishment was severe (10 years imprisonment) so prob. not SL. (p.174)


	Garnett v. State – D was a retarded man who had sex with a minor – it’s a SL and mistake of fact was not a defense here (p.184)


	
	COMMON LAW
	MPC

	AR
	= “the physical component of a crime; the voluntary act or failure to act (omission) where there is a duty.” (p.126) or

“AR of an offense consists of (1) a voluntary act; (2) that causes; (3) social harm. (p. 91 in hornbook)”

“Involuntary acts include reflexes, spasms, seizures, etc.” (p.95 in hornbook)

Omissions (p.113 hornbook)  
	Section 2.01(1) must be voluntary act or omission. 

Voluntary acts are not: reflexes, movements during sleep/unconsciousness, hypnosis, etc.

 (p.980).

Section 1.13 act = bodily movement, whether voluntary or involuntary

Omissions create a duty:

(1) If the law defining the offense provides for it

(2) Or if the duty to act is otherwise imposed by law

	AC
	= “certain facts or conditions that must be present when the actor performs the prohibited conduct and/or causes the prohibited result that constitutes the social harm of the offense” (p.123-124 hornbook). 
	

	MR
	= “the mental component of crime that signifies the actor’s state of mind regarding the social harm of the offense.” (p.133).

“Intentionally” = purpose, desire, or conscious objective (p.129 hornbook).

(1) it is his desire (conscious object) to cause the social harm

(2) or he acted with K  that the social harm is virtually certain to occur as a result of his conduct (p.130 hornbook).

- prosecutor must prove that D intentionally committed the crime. (p.129 hornbook). 

Transferred intent doctrine (p.132 hornbook) or (p.155).

Knowledge: a person who knowingly causes a particular result or knowingly engages in specified conduct is commonly said to have intended the harmful result or conduct (p.136 hornbook).

(1) he is aware of the fact or

(2) correctly believes that the fact exists

Negligence: a person is negligent if it constitutes a deviation from the standard of care that a reasonable person would have observed in the actor’s situation. (p.139 horn).

Recklessness: requires proof that the actor disregarded a substantial and unjustifiable risk of which he was aware. (p.144 horn). 

Malice: a person acts with malice if he intentionally or recklessly causes the social harm prohibited by the offense. (p.144 horn).   

Wilful blindness/deliberate ignorance: (p.136 horn) (p.165)

(1) if actor is aware of a high probability of the existence of the fact in question and

(2) deliberately fails to investigate, in order to avoid confirmation of the fact

Ordinary presumption is that a person intends the natural and probable consequences of his actions (p.154)

Intent can be inferred from circumstances (Conley p.153)

General intent = when no particular state of mind is set out in the definition of the crime or when the only MR required is moral blameworthy (p.147 horn).

Specific intent = a specific offense that includes 

(1) an intent or purpose to do some future act or achieve some further consequence beyond the AR

(2) or provides that the actor must be aware of an AC. Id.

	Purposely – a person acts purposely if it is his conscious object to engage in conduct of that nature or to cause such a result.  (more than K) 

- A person acts purposely with respect to attendant circumstances if he is aware of the existence of such circumstances or believes or hopes that they exist. 

(p.150 horn) (MPC 2.02(2)(a) (p.159).

Knowledge – one acts knowingly if he is aware that his conduct is of that nature or that such AC exists. 

- a result is knowingly caused if the actor is aware that it is practically certain that his conduct will cause such a result. (p.151 horn). (MPC 2.02(2)(b) (p.159). 

Wilful blindness – knowledge is established if a person is aware of a high probability of the AC’s existence, unless he actually believes that it does not exist. (MPC 2.02(7) p.983)

Recklessness – a person acts recklessly if he consciously disregards a substantial and unjustified risk that the material element exists or will result from his conduct. A risk is substantial and unjustifiable if considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation. (MPC 2.02(2)(c) (p.152 horn). 

Negligence - a person’s conduct is negligent if the actor should be aware of a substantial and unjustifiable risk that the material element exist or will result from his conduct. The risk is substantial and unjustifiable if its disregard involves a gross deviation from a reasonable person’s standard. (p.152 horn) (MPC 2.02(2)(d). 

When MR is silent -> its either P, K, or R (p.186) (MPC 2.02(3) p.981). 

General MR applies to all material elements of the crime (MPC2.02(4). 



	Cases
	Nations – Wilful Blindness – could prove D had knowledge if deliberately ignored the fact that the girl was a minor. (p.164-165)

Utter – dad drunkenly killed his son and the issue was whether it was voluntary. When state of unconsciousness is voluntarily induced through alcohol, its not a complete defense. No automatism here. (p.132). 

Martin – being drunk in public had to be voluntary. (p.127).

Beardsley – slutty woman died from a drug overdose and the issue was whether there was a duty to care for her. Court said there was no duty b/c no special relationship. (p.136). 

Barber – hospital withdrew medical care b/c patient was at a futile state (omission issue) (p.141).

Regina – a thief wrenched a gas meter and the gas unintentionally killed the neighbor – could not be convicted w/o MR (p.149)

Conley – D committed aggravated battery b/c the victim had a permanent disability but intent was inferred from the surrounding circumstances of D’s words, weapon used, and force of the blow. (p.151). 

Decina – D knew he was subject to seizures but drove anyway and killed 4 kids – the voluntary act was that he drove in a reckless/negligent manner (p.133). 
	


