	 
	
	
	
	

	 
	Exam Approach Outline
	
	In most cases, the presumption is 

· that agreements between consenting adults are valid.
· That agreements are bilateral
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1. What is the Governing Law?
· UCC governs all sales of tangible and moveable goods, where the CL governs all other contracts. Most jurisdictions determine the governing law by examining the predominant purpose of the agreement where some jurisdiction determines the governing law by examining the subject matter of dispute.
2. Contract Formation
· Offer = An offer is an expression by one party to be bound by certain definite terms provided that the other party agrees to the same terms 
· DSQQWPPterms (subject matter, quantity, quality, price, parties, date/time?)

· Not an offer = usually ads, quotes, estimates, I plan to… etc. 

· Use an objective standard - a reasonable person

· Where the offer is not definite, the relationship, prior practices, method of communication, and the like can determine whether an offer has been made

· If offer and acceptance varies, then analyze with 2-207

· An offer must also be clear, definite and specific, leaving nothing to negotiate (Lefkowitz). 

· Acceptance = a manifestation of assent to the terms made by the offeree in a manner invited or required by the offer
· UCC 2-206 - an offer that is ambiguous may be accepted either by a promise or performance

· Unless specifically stated, offer can be accepted in any manner and medium reasonable

· A reply with additional/different terms is a counter-offer

· Offeror is always the master of the mode of acceptance

· Mailbox Rule:
· Acceptance effective upon proper dispatch (majority)

· Rejection effective upon receipt

· For Option K, you must receive notice of acceptance

a. Consideration = a bargained for exchange of values or detriments such as a promise, an act, forbearance, or the creation, modification, or destruction of a legal relationship
· Adequacy of consideration is irrelevant 

· Defense to consideration:
· Illusory promise is not enforceable if a party has complete discretion to perform or not and lacks obligation b/c not supported by consideration (De Los Santos)

· Counter argument to illusory K = good faith rule

· Implied promise is enforceable b/c  "reasonable efforts" required good faith  (Wood v. Lady Duff-Gordon)

b. Mutual Assent = "meeting of the minds"

· R2K 201 - parties have the same material understanding of the material terms of the agreement
· Objective manifestations of intent

c. Or Implied-In-Fact K
· Neither oral or written -> manifested by conduct
· Bloomgarden test

· Services performed for D and not someone else
· Services are not gratuitous but rendered with expectation of compensation 

· Services are beneficial to recipient

· K implication must arise when services are rendered and is subject to the same defenses as an express AWC
·  Grosso test (conveying service of intellectual property)

· P prepared the work

· Disclosed the work to the offeree for sale

· Offeree voluntarily accepts the work understanding the conditions on which it was tendered and the reasonable value of the work

2. Defenses to Formation
a. Indefiniteness = When its too ambiguous and can't determine remedy for breach (Wheeler - 6% interest rate)

b. SOF = UCC 2-201: Sale of land, goods over $500, and performance impossible to complete in a year must be in a writing or a series of writing signed by the party to be breached
· Must identify subject matter and essential terms and acknowledge intent

· Exceptions 

· Part performance with possession and improvements on land

· Between merchants

· Specially manufactured goods

· Payment received and accepted

· Leading object rule - when purpose is to benefit oneself

c. Unconscionability
· Principle is to prevent oppression and unfair transactions

· Procedural = defect in bargaining process, one-sided, haste atmosphere, etc. 

· Substantive = terms of the agreement is grossly unfair like no compensation, price compared to market price, etc.

· UCC 208 Unconscionable Contract or Term
· If a contract or term is unconscionable at the time the K is made, a court may refuse to enforce the K, or may enforce the remainder of the K without the unconscionable term, or may limit the application of any unconscionable term as to avoid any unconscionable result

3. Interpretation
a. 2-207
· Applies when there's a variance of an offer and acceptance

· a definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 
· Are both merchants?

· If non-merchants, then additional = proposals

· If merchants, then additional becomes part of the contract unless:

a. It materially alters the K

b. Offer expressly limits acceptance

c. Notification of objection has already been given or can be given within a reasonable time

· By conduct that recognizes the existence of a contract is sufficient to establish a K for sale even if writings do not establish a K

· "Different terms" is determined by 3 views:

a. Offeror controls 

b. Different = additional = proposals

c. Knock-out rule

b. Warranties
· UCC 2-213 Express Warranty by a seller

· Affirmation of fact/promise (basis of the bargain)

· Description of goods

· Sample/model

· UCC 2-214 Implied Warranty of Merchantability

· A warranty of the good is implied if the seller is a merchant and the good is fit for its ordinary purposes
· UCC 2-215 Implied Warranty of Fitness for a Particular Purpose

· A warranty of the good is implied if the seller has reason to know of the particular purpose and the buyer relies on the seller's skill or judgment to select goods
· UCC 2-216 Disclaimers 

· Words or conduct that negate or limit warranty shall be construe as consistent and cumulative
a. Must mention merchantability

b. Must be conspicuous

c. Or have statements like "as is" or "with all faults"

c. Parol Evidence Rule
· Is it in writing? (Does PER APPLY??)

· Do the parties try to admit prior/contemporaneous oral or written agreements ?

· What is the Integration/merger clause? 

· If fully integrated (final expression of agreement), no PER may be admitted to vary or contradict

· If partial integrated (viewed as final but is not the complete agreement), PER may be admitted only to vary(change as in add) not contradict

a. 2 main views: Four corners view or surrounding circumstances

b. An integrated clause is not conclusive, must look at whether it includes all the terms, and etc. 

· Is there an ambiguity? (What is the purpose the parties are trying to admit evi. for?)

· Four corners view

· Surrounding circumstances (MAJORITY RULE)

· Liberal view

· Separate Collateral K vs. Naturally to be included in the K TEST

· Fraud, misrep. 

· Custom, course of dealings/performance (UCC 2-202 always admits this as part of an agreement and so does R2K 1-201)

d. Gap Fillers
· UCC fills in gaps regarding time, price (reasonable), place of delivery (seller's business) and warranty (good title, free of infringement)

4. Performance/Breach
a. Performance:
· Modification K
· 2 competing views under CL:

a. R2K 89 - no consideration is needed to modify K 

b. Alaska Packers (Majority) - new consideration is required otherwise it violates pre-existing duty doctrine

· Under UCC  2-209 - no consideration is necessary but must be in good faith or if between merchants - commercially reasonable

· Rescission
· Both parties agrees to kill the old K and create a NEW K 

· Accord and Satisfaction
· When there's a bonafide dispute that both parties are aware of and decides to settle it for a lesser amount than the K price

b. Breach:
· Whether Breach is Material:
· Extent benefit is deprived

· Extent it can be adequately compensated

· Extent breaching party will suffer forfeiture

· Likelihood breaching party will cure his failure

· Extent breaching party follows standards of good faith and good dealing

· Substantial performance requires only minor deviations from performance of the contract’s duties and allows for damages for those minor items left uncompleted or improperly completed. (Kelley v. Hance - it wasn’t substantial (around 90%) and benefit was not accepted b/c couldn’t be returned (sidewalk case)

· Partial performance
· When services are rendered but not used, there's still a presumption that they are paid for (Kearns v. Andres)

· Mutual Mistake (excuse doctrine)

· When a party learns at the time that there was a material mistake by both parties to a basic assumption 
· Fundamental mistake of fact that both shared

· MMM

5. Remedy
a. Expectation damages

· Restitution (UE) - the benefit unjustly conferred upon the other party
· Reliance (PE) - Being reimbursed for loss caused by reliance on K as if K never happen
· Expectation - to put the non-breaching party into the position as if the K was fully performed
b. Types of damages

· General

· Incidental 

· consequential

c. R2K 237 comment d- when no substantial performance -> breaching party has no claim for unpaid balance R2K 234 - but may claim in restitution 
6. Independent Tort
a. Misrepresentation

b. Fraud

c. Duress = compulsion or coercion which controls conduct of party agreeing to demand (threatened exercise of power/authority)
d. Defamation

e. Interference with a business advantage

7. Alternative theories of obligation
a. Promissory Estoppel = a promise which the promisor should reasonably expect to induce action or forbearance and which does induce action/forbearance is binding if injustice can be avoided only by enforcement (reliance?)

· Was there a promise? (reasonably expect to induce act)

· Did promisee rely? (did it induce act) 

· Does justice requires a remedy?

· Test is from promisor's perspective (not objective)

b. Unjust Enrichment = the conferral of a benefit from one party to another party where it would be unjust for the party to retain the benefit without paying for it, and thus the law imposes an obligation to pay or return the benefit (remedy=restitution)

· A benefit was conferred

· Benefit was acknowledged and accepted

· Justice requires a remedy

· Defenses:
a.  Intermeddler (conferring a benefit w/o giving an opportunity to reject)

b. Gift was voluntary/free so not unjust to retain benefit
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