PW: mine

Part 1: hour essay question, 2 pages long, 4 questions to address.
Part 2: ditto

Part 3: MC, 30 question
They’re not tricky. It’s like a bar exam. Hit all the issues in 3 hours. 
You can move between sections freely. 

Decision Tree: You have real and personal property. Within personal property, you have movable and nontangible property. 

You have non-property issue such as nuisance, you can’t own a person, and you can’t own a public domain. 
PROPERTY OUTLINE
PERSONAL PROPERTY 

I) Distinction Between Real Property and Personal Property
A. Think of it in a common sense way. Real Property is land and personal property can be transported.
B. Crops on land are real property until it cut. Then it’s considered personal property.
C. Crops that are mature but have not been cut are also considered Personal Property.
1) Husband and wife divorces. As part of settlement, husband gives land to the wife. On the land is mature corn, which the wife sells after she receives the land. Husband says he is entitled to revenue since the corn was a personal property that was his. Court agrees, holding that a mature crop becomes personal property because it no longer draws sustenance from the land and does not pass with title to the land.
II) Finders 
A. General Rule: True Owner (has title) prevails over prior possessor (even if thief) who prevails over subsequent possessor
1) Amory v. Delamirie - P employee sweeper found a jewel and had it appraised at D’s goldshop. D handed it over to P’s boss, who offered P money for it. P refused, who can demanding the jewel back (replevin) or demand damages (trover). P has the right to the jewel, for he was the prior possessor over the subsequent possessor (jeweler). 
B. Types of Finders

1) Abandoned – goes to finder
2) Lost – Current possessor has possessory right, trumped by true owner
3) Misplaced – to the person who misplaced it
4) Treasure Trove – To the person who buried the treasure, if that person is dead or can’t be found, then it goes to the finder or state
5) Embedded – to the property owner, even if the past owner did the burying because current owner owns the land rights
C. What is Possession?
1) Elements – Possessor must have:

a) physical control over the object

i. Popov v. Hiyashi – Popov didn’t have control. But because he was attacked, the court split his possession with innocent finder Hiyashi as a policy concern.

b) and have intent to assume dominion over it

2) A House owner has constructive (defacto) possession over things he is unaware of
a) Allows owner to have control over things on his property that he is unaware of
b) South Staffordshire Water v. Sharman – Pool cleaner finds rings at the bottom of the pool. The ring belongs to the owner. 
D. Finders v. Owner of Premises
1) Trespassers never prevail because we want to discourage trespassing.

2) Finder is on premises for a limited purpose do not get it. (South Saffordshire)
3) An object found under the soil in the soil goes to the owner. 
a) Rationale: Owners expect objects found in the soil belong to them because it can be thought of the land itself.

b) Treasure Trove depends on the state

i. A treasure trove is treasure intentionally buried with the intention of returning to claim it. Factors to look out for are if it has been carefully sealed, if it is gold or silver. 
ii. In English common law, it went to the government. But state law varies, giving it to the owner or finder.
4) Objects found in private home or private place goes to owner
a) This is true even if he is unaware (constructive possession).

b) Rationale: Owner only invites guests or service over for a limited purpose, not for finding objects.

c) Defense: Owner does not get object if he was never in possession of home (Hannah v. Peel).
E. Object Found in Public Places

1) First determine if it is indeed a public or private place

2) Then ask if it was lost or mislaid.

a) Lost property goes to the finder
b) Mislaid property is something that is intentionally placed somewhere and then forgotten (leaving your purse behind) goes to the owner of the property.

3) Bridges v. Hawkesworth - P finds banknotes in D’s shop on the floor. P asks D to return it to owner. 3 years pass and no one claims them. P asks D for bank notes back. D refuses. Trial court rules for D. Appeals Court reverses and rules for P, declaring it to be lost property in a public area of the shop and P was in last possession of lost article. 

F. Abandoned Property lets finder get both possession and title

1) Popov v. Hiyashi – baseballs hit into the stand is abandoned as soon as it is hit. 

III) Bailments
A. Definition: A bailment is the rightful possession of goods by who one who is not the owner. It is created when a bailor gives the good to a bailee, who then has a duty of care for that good. 
1) Ex. holding another person’s coat, borrowing a pencil, parking a car. 
B. Elements of a Creation of a Bailment
1) Actual Physical control
a) Parking lot cases can be dated for or against. 

b) Be careful that actual physical control is also present in custody, which is not bailment. In a custody case, dominion is not given over. (a store clerk gives customer a watch for examination).

2) Intent – Bailee must have intent to exercise physical control, and bailor must intend to give up right to possess the object. 
a) Shamrock Hilton v. Caranas - This is a case of constructive or involuntary bailment. Caranas, a guest, leaves a purse behind in hotel restaurant with jewelry worth 13K. Employee retrieves the purse but hands it to a fraudulent thief without asking for ID. For bailment to work, you need intent and possessive control. Control is evident here. Court thinks the intent was created when Caranas believes that her purse was left behind and expected the hotel to retain control over it. And as for notice of contents, court does not think it is unreasonable to assume that hotel guests will keep jewelry and valuables in purse. Because there was mutual benefit for both parties, ordinary care was required which was violated by employee. 

3) Duty of Care
a) For the sole benefit of bailee – extraordinary care.
b) Mutual benefit – Ordinary care
c) Bailment for benefit of bailor – Ordinary care, even in involuntary bailment
d) Duty to redeliver is strict liability
i. But if it was created out of involuntary bailment, it’s ordinary care. See Shamrock above.

IV) Bona Fide (Good Faith) Purchasers – Conman hypos are prevalent
A. General Rule: A seller can transfer no better title that he has. If the seller does not own the object or lawfully represent the owner, the buyer does not get title.
B. Exceptions – Bona Fide Purchaser

1) Seller needs a voidable title, one that the owner can void because he transferred it to the seller through fraud, duress, misrepresentation. 
a) Property that is stolen is a voided title and does not transfer to buyer. 
b) BMW v. Williams - Williams sells his car to Hodge, who gives Williams a check that bounces. This creates a voidable title, because Williams can void it if he finds out about the fraud, misrepresentation, or duress (fraud in this case). Hodges then sells the car to BMW. Williams sue BMW for the money from the car. The court ultimately rules for BMW because it was a voidable title, letting the bona fide purchaser who in good faith purchased the car. If Williams had a voided title (one from theft), rather than a voidable title, he would have won. 
2) Does not know of seller’s wrongful possession but has good faith belief that the seller and pay valuable consideration

a) Also does not have inquiry notice, does not facts that would lead a reasonable person to make inquiries into defect.
b) Lindholm v. Brandt - P entrusts her painting to Malmberg, an art agent. The agent then sells it to D without her permission. P sues for the painting to be returned. The court rules for D, holding that the deal was conducted through a merchant in the ordinary course of business. But the question is whether the buyer conducted himself in the ordinary care of business. Though he didn’t receive an invoice, the court realizes that such practice is common in the art industry and he took due care to make sure the painting was not stolen by checking with databases and running lien checks. 

V) Gifts of Personal Property
A. A gift is a voluntary transfer of property without any consideration. Elements are intention, delivery, and acceptance.

B. Types of Gifts

1) Inter Vivos – gift made during donor’s life without threat of impending death. Once given, it cannot be taken back.

2) Gift Causa Mortis – Gifts made in contemplation of immediate or approaching death. If donor does not die, he can revoke. The elements needed in addition to the original 3 are apprehension of death and death itself. 
a) In Re Estate of Smith, 1997 - Decedent made out several checks to family members before he committed suicide. He also included an option to buy a corvette for a price. Was it a gift, including the option? The court says yes. The requirements are intention, apprehension of death, delivery, and actual death. If the suicide attempt failed, he can revoke it.

3) Conditional Gifts 
a) General rule is they must be given back if conditions aren’t met. Engagement rings are a special case.
C. Elements

1) Intent 

2) Delivery
a) Simpson v. Simpson - Father promises gun to his son on a fishing trip. 7 months later, he dies. He made no delivery acts from the time of his promise to his death. There is no gift.

b) When Delivery is impractical, you can do a constructive delivery (relinquishing something that gives up your control over it such as a key) or a symbolic delivery through an instrument. 
i. Gruen v. Gruen -Father promises to give his son a painting, but he has a life estate in it and will pass to the son upon his death. But father will retain it for tax reasons. When the father dies, son wants the painting but stepmother keeps it and cites there were no delivery. The court argues that the delivery of instrument (the letters) was enough and was also proof of intent. There was no reason to deliver the actual painting. 
3) Acceptance

VI) FIX THIS WITH PROPERTY NOTES Intellectual Property – Art. 1, Section 8, clause 8: Congress shall have the power…to promote progress of science and useful arts, by securing for limited Times to authors and Inventors the exclusive rights to their respective writings and discoveries. 
A. The balance is to promote creativity and innovation without promoting a monopoly

B. Types of IP

1) Patents: awarded to the 1st to invent (even if someone else applies for the patent first).  Limit on monopoly is 20 years after the time that the patent was awarded – then becomes public domain.  4 requirements: patentable material, novelty, utility, and non-obviousness.
a) The barbed wire Patent, 1892 - Over a number of years, various inventors obtained patents concerning barbwire, involving spikes or jagged edges, in order to prevent cattle from attempting to knock over the fences. Petitioner(Glidden) was the latest to obtain a patent whereby diamond shaped metal pieces were poked through the center equal distance to form a barrier in the wire. Respondent (Morely) created a barbwire fence that infringed upon petitioner's patent and claimed that under the doctrine of novelty, he was not liable for infringement or damages. The court held that petitioner was properly granted a patent for his invention, and that he designed, marketed, and brought this barbwire to the public. The court determined that respondent did infringe upon petitioner's invention and was liable for damages. The court concluded that novelty had no place in this instance because petitioner's invention was built upon previous patents and was merely a design improvement.

2) Copyright:  Protections applied to particular expressions so no one else may usurp the words of the author. Confer statutorily created monopolies to reward and foster creativity.  The creative works must be tangible, that is it must be written down. It must be creative, facts are not copyrightable but if you put them together in a creative way, it is. The expression of an idea can be copyrighted, but not the idea itself.   
a) Baker v. Selden, 1879 - Plaintiff, testator for complainant, obtained a copyright for a book on the art of bookkeeping written by complainant and sued defendant, an author of another book on the subject, for copyright infringement. A decree was rendered for plaintiff, and defendant appealed. Plaintiff claimed defendant had infringed the copyright by using account books with columns and headings similar to those explained in the copyrighted work. On appeal, the Court held that the record failed to show that defendant had violated the copyright of complainant's book and that the matter plaintiff alleged was infringed was not even a lawful subject of copyright. The Court drew a distinction between an author's original writing, which was a valid subject of copyright, and the art or practical knowledge explained by the writing, which generally was considered to be community property and was the subject not of copyright but of a patent if completely original to the author. The Court drew analogies from other areas of science and practical arts, such as medicine and mathematics. The Court reversed the judgment and remanded the cause. An expression of an idea can be copyrighted, an idea cannot. Idea can be patented but P forgot to do this in this case. 
b) Feist v. Rural Telephone Co., SCOTUS, 1991 - No author may copyright his ideas or the facts he narrates. And a compilation of facts is no different. But it’s copyrighted if it’s organized in a creative way. And things can be copyrighted while certain sections are not. In Gerald ford, his autobiography contains sections of common history. Rejects the sweat of brow doctrine. You need to do something worthy to take it out of the public domain. You can’t copyright a database. In this case, a yellow pages company took telephone numbers from a phone monopoly. Court found it’s not copyrighted because the monopoly didn’t organize it in any creative way. 

c) Policy – You can’t copyright an idea because it would prevent its beneficial use to society. 

3) Trademark:  Not designed to reward inventors, but protect consumers. Exist at both the federal and state level. Property rights in trademarks are protected under Lanham Act. No expiration date, but remain until the property loses its distinctiveness (last as long as the mark is distinctive).  Problem is that they become generic – ie Kleenex, Thermos, etc.
a) Jordache v. Hogg wyld, 1987 - Appellant produced and marketed apparel, much of which was identified by appellant's registered trademark "Jordache," throughout the world. Appellees marketed blue jeans for larger women under the name "Lardashe." Appellees' sales were limited to specialty shops in several Southwestern states. Appellant filed suit alleging trademark infringement in violation of the Lanham Trademark Act, 15 U.S.C.S. §§ 1051-1127, the New Mexico Trademark Act, N.M. Stat. Ann. §§ 57-3-1 to 57-3-14, and common law. The district court ruled that there was no likelihood of confusion. The court affirmed the ruling holding that the record indicated appellee's mark was a parody and not likely to cause confusion; therefore there was no dilution of appellant's mark. The court held that in order to be actionable, the association of the two marks had to tarnish or appropriate the good will of the owner's mark. The court also ruled that the owner of a mark suffered no actionable injury where marks were only used for parody purposes.The rule is dilution and confusion. Jordache wasn’t able to show that Lardashe jeans hurt Jordache economically. 

4) Trade Secrets: Can include know-how, formulas, programs, data, etc.  No definite terms or limited time of protection.
a) Reasonable efforts to protect secret

b) Economic value of secret
5) Rights of Publicity: The right of an individual to control the commercial use of his or her name, image, likeness. It comes from state law. 
POSSESSION TO LIVING THINGS
POSSESSION OF REAL PROPERTY
I) Basic Principles
A. You need to possess or own the land to have rights to the land/chattel to sue
1) Johnson v. M’Intosh, SCOTUS, 1823 – Title was bestowed by sovereign European nations onto its discoverers. This title was passed to the United States after the Revolutionary war. Native Americans were occupiers of the land, they did not possess it because they were not settlers who built permanent homes and took possession, they are savage heathens who lived off the land. Also, “conquest gives title which the Courts of the conqueror cannot deny.”
2) Universal Tube v. Youtube, 2007 – Universal Tube sued for interference with chattel. To sue for interference with chattel, you need to have a possessory right in the chattel and D must somehow interfere with it or interfere by using a 3rd party by duress or fraud and damages must result. P does not have a possessory right in the website because they host it on 3rd party servers. A website can be chattel but here, they don’t possess it. And youtube did not interfere with it, other websurfers did. There
B. The Right to Exclude is an Important Right in the Bundle of Stick of Rights of Property
1) Jacque v. Steenberg Homes, Wisconsin, 1997 – Punitive damages can be imposed on an intentional trespasser even if it doesn’t result in actual damages but only nominal damages. The court has an incentive to punish intentional trespasser because the right to exclude is important, to discourage people from self-help use of violence to exclude trespasser, and to prevent adverse possession.
2) Watchtower Bible v. Village of Stratton, SCOTUS, 2002 – Rights of exclusion must be balanced with constitutional rights. You can’t make it a misdemeanor that is so broad that it punishes a wide variety of canvassers for failing to register with the government.
C. Elements Required to Sue for Trespass

1) possessory right
2) Interference

3) Damage/Result
D. Difference between Trespass and Nuisance
1) Trespass - Direct intrusion of a physical, tangible object onto land, no actual damages required
2) Nuisance - an indirect harm from tangible or intangible things that is a result of D’s unreasonable interference with enjoyment of property
	
	Trespass
	Nuisance

	Nature of Interference
	Direct/Tangible
	Indirect/Tangible or Intangible

	Protected Interest
	Possession
	Enjoyment and use

	Damages
	Mere interference is enough even if no damages
	Substantial Harm

	Reasons/Excuses 
	Reasons/excuses are irrelevant
	Conduct has to be unreasonable


3) Adams v. Cleveland-Cliffs Iron, Michigan, 1999 - P sues Iron ore company for trespass and nuisance due to dust and noise vibration from iron mill. Trial court awarded damages in trespass. Appeal courts reverses because dust cannot be held as trespass because it’s not a direct physical tangible object. It’s nuisance. Court refuses to take the modern view and blend the two actions.

E. Rights in Airspace & Below
1) The Traditional View of Ad Coelum – possessor has exclusive possession of airspace above land to infinity
2) The Modern View – Navigational servitude is the idea airplanes can cross your airspace as long as they don’t cause an unreasonable interference of enjoyment and use of the land. 
a) Inverse Condemnation is an action brought by an owner against the government for taking of property, even though no formal steps for eminent domain have occurred.

i. US v. Causby (SCOTUS) – Military aircraft fly over a chicken farm, causing it to go out of business. This is unreasonable interference and taking which must be compensated for under the constitution. 
3) You own the land under the Earth to the center of the Eart

a) Edwards v. Sims - Defendant Edwards has a cave on his land and has built a tour business around it. The plaintiff then sues, noting that part of the cave is on his land and he wants D to stop trespassing. The rule is that you own the land under the Earth as well, to the center of the Earth. Therefore, the court was within its power to order a survey to figure where the lines of the P’s and D’s property were to figure out if there was trespassing. 

NUISANCE – A nuisance is interference with a person’s use and enjoyment of land. 

I) Private Nuisance

A) Intentional

B) Unintentional requires recklessness, negligence, or abnormally dangerous activities

C) Elements

1) Intangible interference

2) Prevent enjoyment of land

3) Unreasonable conduct

4) Substantial harm
II) Public Nuisance

A) Test is the same as private nuisance.

B) Usually enforced by a public official. Enforcement by a private person needs to show specialized harm. 

II) ADVERSE POSSESSION 
A. Overview – If a landowner does not bring an action to eject an adverse possessor within the statutory period, the ejectment action will be barred. It also creates a new title for the adverse possessor but a quiet title must be obtained before the actual title be recorded. 
1) The purpose is to reward productive use of the land, punishment for land owner who doesn’t keep an eye on land, repose (peace) = it happened and let the sleeping dogs lie, and to bar stale claims since witnesses die and recollections become less reliable as time passes. 
2) Adverse Possessor has all the rights of a prior possessor before the statute of limitations pass. This means: 
b) Adverse possessor can evict all subsequent/current possessors.

c) She has an interest in possession which she can transfer to another called tacking. Howard v. Kunto
d) But before the expiration of the statute of limitations, they have no interest in the property valid against the true owner.

B. Requirements
1) Actual Entry by Adverse Possessor – starts the running of statute of limitations. Must actually enter and use the property as it was his, walking onto the property doesn’t count.
2) Exclusive Possession 

a) Adverse possessor must be in exclusive possession, meaning that he is not sharing with the owner or the public generally
· ITT Rayonier v. Bell – Adverse possessor did not use the land exclusively since he allowed his neighbors to use his land on the lake.
b) But it is possible for two or more persons to work in concert with one another to possess exclusively, to acquire title by adverse possession as tenants in common. 
3) Open and Notorious Possession that gives Reasonable Notice
a) Tran v. Macha, 2006, Texas  - There are two lots that are owned by two families who used to share a drive way. Driveway belonged to family 2. Family 1 sold lot to Mach. Family sold it to Tran. Macha tried to claim the driveway through adverse possession. Trial court awarded it to Macha. Appeals court reversed, saying that the possession was neither open nor notorious. It was through mistake which is not adverse possession. 

b) On farmland, fencing, cultivating, and erecting a building on farmland is considered open and notorious. 

c) The New Jersey View – Though it is in line with the Objective test, it also adds that if the encroachment is so small that it is not noticeable to the naked eye, it is not open and notorious. Statute of limitations will not run into owner has actual knowledge.
· Mannillo v. Gorski – AP build steps that encroach on owner’s property. It is not open and notorious until owner has actual knowledge. 
4) Must Possess Property Hostile/Adversely to the Owner 
a) Objective Test – The actions of the possessor is important, not what he thinks. So if the possessor has a mistaken belief or if he knows the land is not his, as long as he possesses the land like he owns without the permission of the owner. He does not need to make a claim of right. 
b) Subjective Intentional Test/Maine Doctrine – If the adverse possessor would have not invaded the land had he realized the land belong to his neighbor, he would not receive the land. It is only when he had the full intention to invade the land. This test has been criticized as rewarding intentional trespassers and punishing good-faith mistakes.
c) Good-Faith Belief – Adverse possession can only be granted if the possessor has a good faith mistaken belief it was his land. 
5) Continuous, uninterrupted Possession 
a) Look at the intent. Even if AP took breaks in between observation, did he intend to leave for good or was he merely taking a brea?

i. If AP packs his things to leave for a new job and returns when he gets fired, this is an uninterrupted possession and we must restart the count.
ii. If AP leaves most of his things to take care of his aunt for a while, suggesting he will return, this is continuous possession. 

b) If lands are normally used this way…
i. Howard v. Kunto – Staying in a summer home just for the summer is considered a continuous, uninterrupted possession.
c) One AP can tack his years onto another AP as long as there is privity in estate between them, that is, it was done voluntarily. This is through an estate in land (selling, will) or physical possession. 

d) A 3rd party cannot tack previous AP’s years when he ousted AP or AP has abandoned

e) Time runs against all of owner’s successors in interest. 
i. O conveys his land to his heir in 1995. But AP has been on his land since 1990. The heir is already 5 years in though he just received the land. 
6) Under A Claim of Right – The belief that you have a right to the land, actual belief or mistaken belief
a) In many western states such as CA, AP paying taxes on the land is required. 

C. Mistaken Improvement before statute of limitations run
1) The Old View

a) If MI makes a good-faith mistake and accidentally builds on O’s property, O can demand MI to remove it

2) Modern Law (Hardy v. Burroughs)
a) The encroachment can remain and become MI’s if MI pays damages/the value to owner.

b) Or the owner can buy the building from MI.
3) Intentional Encroachment
a) IE must remove building if owner demands or he can bargain for it if owner will allow it

D. Adverse Possession of Chattels (Art)

1) All the Elements are the Same with 2 Exceptions
a) Statute of limitations are longer

b) Open & Notorious is no longer required because people do not hang artwork in an open & notorious manner but rather in homes
i. The NY Rule – The statute of limitation does not begin to run until owner finds out who has the goods, makes a demand, and is then refused by the possessor. (Solomon v. Lubell) Several reasons for this rule:
· NY is the one of the art capitals, and they have a strong interest to deter theft. This rule makes it very difficult to obtain title by AP.
· Puts the burden on purchasers to make proper inquires before buying
ii. Due Diligence Rule (O’Keeffe v. Snyder) – Statute of limitations do not run as long as owner continues a due diligence search for them.
2) Policy Concerns for Hesitancy to give AP of bona fide purchaser of stolen goods
a) Quite difficult to tell if purchaser was really honest
b) Purchaser has power to make all proper inquiries

c) Want to protect owners and their rights, so they don’t need to invest in expensive security systems. 

REMEDIES OF A POSSESSOR

I) You can either recover in possession or damages
A) Possession
1) Replevin (personal property
2) Ejectment (land)

B) Damages
1) Trespass

2) Case

3) Trover

II) Remember the rule of owner, possessor, subsequent possessor

A) Anderson v. Gouldberg – O has land with trees. P cuts tree from O’s land as a trespasser. D takes the log away from P. P’s status as a possessor is enough for the lawsuit to go forward, even if he was a trespasser.
III) Jus Tertii – Only the owner, which happens to be a 3rd party, can bring a lawsuit
A) Jus Tertii defense can never be used for Actions to Recover Possession
1) Tapscott v. Cobbs – Owner owns land but it is possessed by A. B then takes possession of land. A sues to eject B, but B counters that only the owner can bring a lawsuit. Court disagrees, A can bring a lawsuit for he is the prior possessor. 
B) Jus Tertii defense can maybe used for Actions for Damages

1) The Majority View allows the Defense, establishing possibility for double liability.
a) O is the true owner. A is the prior possessor. B is the current possessor. A sues B for damages rather than possession. Court says this is okay, even if B is still liable to O at a later date.

b) A policy reason why we allow this is title can be hard to prove so prior possession is sufficient. 

2) The Minority view does not allow the defense for it is unfair to have double liability.
a) Russell v. Hill - Land belongs to Busbee. McCoy, a trespasser, cuts log and floats them down a river where the defendant took possession. McCoy sues for damages against defendant and D brings up the defense. Court agrees, since McCoy did not have title or right of possession to the tree. 

LANDLORD & TENANT (Leasehold)
I) General Info
A) A Lease is a blend of property law and contracts

1) Property View – Lease is a conveyance of leasehold estates to the tenant who has possession in exchange for payment of rent to the landlord. 
2) Contract view – Lease is a contract that contains promises (covenants) between two parties. Under contract law, covenants are mutually dependent; if one party does not perform promise, the other party is not bound to his promise. Under property law, this is does not hold though contract law is becoming more influential. 
B) How to determine a lease from a licensee (hotel guests)?
1) A leaseholder has exclusive possession where a licensee does not. 
a) Look at intentions and actions of parties 

i. A hotel guest cannot furnish the hotel with furniture
ii. Providing maid service is indicative that hotel did not intend to give exclusive possession to hotel
iii. Guest does not have the power to eject prior occupier who does not vacate his room, only hotel does
b) Cook v. University Plaza – Did the student who live in the private dorm live as a licensee or tenant? What was their level of control over their premises? What was the intent of the parties?
II) Types of Tenancies
1. Leaseholds – It is an interest in land. Rent is presumed if you transfer possession of land to a tenant for a period of time. You need to think of leaseholds as splitting up possession of land and letting someone else possess it for a time period. Reversion is the term used to describe when the lease ends, where the landlord can take back his possession. 

2. Leases – It is the agreement between the landlord and tenant to split off exclusive possession. Problem is a lot of relationships are contracted orally. So you prove by the conduct of the party, how did tenant move in and did he pay rent? 

3. Types of Leasehold Tenancies

a) Tenancy for years – It maybe shorter than a year and it maybe oral. It has a starting and ending date. So it can be up to 99 years though some states limit the max amount it can be rented. 

b) Periodic tendency – tenant has a possession for period, recurring infinitely, which repeats unless either party terminates. 

c) Tenancy at will – there is no definite length of time and either party can end it whenever they want. 

d) Tenancy/Estate at sufferance – You enter under a land under a,b, or c without permission and you stay there until you been evicted. 

e) Tenant ab ibito

III) Selection of Tenants
A) Civil Rights Act of 1866 only prohibits racial discrimination in renting and purchase of all buildings, private or commercial (Section 1982)
B) Fair Housing Act of 1968 prohibits discrimination against race, religion, national origin, gender, disability, and people with kids only for personal housing, not commercial buildings. It also prohibits ads that indicate discriminatory preference. It has a couple of exceptions due to freedom of association/invasion of privacy:
1) No more than 3 single-Family dwelling. Person does not:
a) own more than 3 single-family dwelling
b) does not use a broker

c) does not advertise in a manner that is discriminatory

2) Mrs. Murphy’s Exception
a) She is leasing a room or apartment that has four units or less

b) She lives in one of those units

c) and does not advertise in a discriminatory manner. 

C) Remember that if Mrs. Murphy refuses to rent due to race, go after here under Civil Rights Act of 1866 rather than Fair Housing Act because of the exception. But if it is based on something other than race, you’re screwed.
D) Proving Discrimination

1) Elements
a) You are a member of that class

b) You applied and were qualified to rent/buy

c) Opportunity was denied

d) Housing is still open, waiting to be filled by others
2) Once P makes their case, burden shifts to D who must explain a legitimate reason for denial, which then shifts to P.
3) Sullivan v. Hernandez - Sullivan, who are AA and disabled, sued Hernandez for racial discrimination in renting house. Both sides moved for MSJ. Court refused to grant it. There is a material fact if whether Sullivan was discriminated because of race or because his wife has a poor credit history and therefore did not qualify. But there is also inconsistency in Hernandez’s statement about being blind to race. 

IV)  Landlord’s Duty to Deliver Possession
A) Landlord has duty to transfer the legal right of possession to the tenant at the beginning of the tenancy. 
B) Whether landlord has duty to deliver actual possession depends on English or American Rule

1) The English Rule/Majority Rule – If previous tenant has not moved out when the new tenant’s lease begin, and the landlord does not remove the person in reasonable time, the landlord is in default. 
a) Policy reasons - Efficiency
i. More likely to know about the status of previous tenant and pressure him to do so
ii. More likely to be knowledgeable about eviction process
b) Tenant’s Remedies

i. Tenant can terminate lease and recover damages for getting quarters elsewhere.
ii. Or he can affirm the lease and not pay the time he didn’t get to use the quarters

2) The American Rule/Minority Rule – landlord has no duty to deliver actual possession.
a) Reason – It is not the landlord’s duty after he has delivered legal right of possession

b) Tenant only has remedies against the holdover tenant, mainly eviction and damages

V) Landlord’s Duty Not to Interfere with Tenant’s Quiet Enjoyment
A) Covenant of Quiet Enjoyment – Tenant has a right to quiet enjoyment, without interference by landlord or 3rd party. If it’s not expressed, it is implied in every lease. This can be breached through Actual or Constructive eviction.
B) Actual Eviction – If the tenant is evicted from the premises, the rental obligation ceases.
1) Partial Actual Eviction – If tenant is evicted from any portion of his land, his rent obligation is void completely until that land is returned to him. He can continue to stay onto the portion of his land. 
a) Restatement believes this is unfair, that his rent should be prorated proportionally to the rent.

C) Constructive Eviction – When the landlord or 3rd party substantially interferes with tenant’s use and enjoyment through noise or other factors. 
1) Elements 

a) Substantial Interference that is measured objectively
b) Tenant must abandon premises, though it varies from jurisdiction

i. Notice how in actual eviction, this is not required.

c) Fault of Landlord
i. Some courts are now allowing landlord to be liable for acts of 3rd party if he has the legal ability to do so and fails. 

· Blackett v. Olanoff – Evicted D can use the defense of constructive eviction because landlord fail to control the noise of his tenant who has a bar downstairs.
D) Remedies - injunctive relief, damages, lease termination, rent withholding. 

VI) Tenant’s Duties
A) Duty to Pay Rent is an Independent Obligation
1) White v. Molyneux, 1847 -If your apartment burns down, this does not excuse you from paying rent. You should have put a clause in there if you wanted this. It’s also a bad policy decision to allow people to get out of paying rent if their building burns down because it encourages arson.

a) But these days, we have implied warranty of habitability. So if you can’t inhabit it, you can get out of your rent. 

2) But if the agreement to rent is illegal, such as renting a condemned property or under housing code, the tenant only has to pay reasonable value of the property.
B) Tenant has no duty to occupy premises, unless his failure to occupy results in permissive waste (usually failure to upkeep premises)
C) Under Common Law, Tenant has a duty to make Ordinary Repairs

1) Tenant has the duty to make ordinary repairs to keep the property in the same condition as when he started his term, with the exception of ordinary wear and tear
a) This duty would be absolved if it was imposed by statute, implied covenant of habitability, or express covenant.
b) Jarvins v. First National Realty, 1970 - The old rule use to be that the tenant would have to make all repairs, not the landlord. The court thinks this rule no longer makes sense. It used to make sense in an agrarian society where the farmer rented out land for a long time and was a jack of all trades person. But we now live in a society that is mobile and specialized. Like contracts, there is an implied warranty of habitability when we rent. Remedies for tenant are damages, termination of lease, specific performance, repair and deduct, rent withholding. 
2) Such a duty implies a duty not to substantially damage the premises
a) Under common law, this included ameliorating waste, which means a change that increased the value of the premises such as replacement of old-cabinets with new ones.
b) Courts today will not give action to this if the changes were done by a long term tenant

D) Tenant has a Duty Not to Be A Nuisance
E) Tenant has a Duty To Use the Premises as Agreed Upon/Not for Illegal Activities
1) Stroup v. Conant, Oregon, 1974 - Don’t lie on your application when renting a place saying that you’re going to sell novelties when you’re going to sell porn. Your lease can be rescinded this way. 
F) Tenant’s Duties and Rights Relating to Fixtures
1) Fixtures belong to the landlord. Fixtures were already in place or were installed by the tenant who did not remove them before the end of the lease. 
a) Fixture under English view – A chattel that is “permanently attached.”
b) Fixture under the American View – What were the intentions of the party as observed by an objective person. Factors to consider are:
i. nature of the chattel
ii. manner is which it is attached

iii. the amount of damaged caused by the removal

2) Trade Fixtures are Exempted and therefore can be removed by Tenant

a) A trade fixture is those installed for the purpose of carrying on a trade or business

b) But tenant is still responsible for all removal damages to the landlord
3) Case
a) Brown v. DuBois, 1988 - P sued D tenant for removing light fixtures and carpeting after lease was up. Did they have a right to? Court found that the contract allowed removal of trade fixtures, which is something a tenant installs to promote the purpose of his occupation. They held the lights as trade fixtures. As for the carpet, they figured that it wasn’t a trade fixture. Still, recent policy decisions want to prevent windfall gain/unjust enrichment and unfair deprivation. So even if you install it for your own enjoyment or ornamental reasons, you may be able to keep it. But the D don’t get to keep it here based on their intentions of tenants who wanted it as permanent and lessor already had anticipated this gain. 

G) Landlord’s Rights and Duties
1) Cases
a) Holy Properties v. Kenneth Cole, 1995 -Landlord has no duty to mitigate damages if tenant abandons property. This is no longer the majority view.
b) Hinton v. Sealander Brokerage, 2007 - This case deals with landlord’s self-help eviction two days before lease ended, as well as the holdover of tenant’s property on the premises as a trespasser. Tenant claims wrongful eviction, which is an act with intent of depriving tenant enjoyment and use of her premise. Intent is objective. Landlord had right to secure the premise, especially since it seem to be ransacked. Landlord owes money for wrongful eviction, changing the locks and refusing a new key two days before lease was over. As for the holdover claim, it needs to be sent back to court because landlord did not do all he could have done to mitigate damage nor did the tenant. Tenant must take reasonable offers to enter premise to clear out her stuff. 
c) Kendall v. Ernest Penstana, 1985 -You have to accept all reasonable sublease or assignments. You can look at the financial responsibility 
2) Landlord has Duty to prevent or refrain from causing danger of injury that is foreseeable
a) Castenada v. Olsher, 2007 (elements of torts) -P sues landlord of mobile home for negligence in allowing gangmembers to live in area who inadvertently shot P. Court says landowners were not negligent and makes a policy reason why. 

a) Duty to not rent to gang members - How do you tell a gang member apart? They don’t list it from their application. It also invites landlords to make arbitrary judgment calls that have to do with dress and race.

b) Duty to evict gang members - Gang membership was never established. There was aggressive behavior and again it invites arbitrary behavior. There also might be retaliation.

c) Security guard must be used -Again, you have established they were gang members so you haven’t satisfied this burden. 

H) Assignment and Subletting
1) Assignment – Unless the lease prohibits it, a tenant or landlord may transfer his interest in the premise to another tenant or landlord, respectively. If either L transfer his interest to L2 or T1 transfer his interest to T2 for the entire term, it creates a privity of interest between “x”2 and x meaning they are personally liable to each other for rent and failure to repair. 
a) L leases to T for $200 a month. T assigns leasehold to T2 for entire term. L can sue T2 on rent because they are in privity of estate with each other. 
2) Sublease – If L transfers less than the entire term, meaning he retains a reversion, this creates a sublease and no privity of estate is created. 
a) L leases to T for 10 years. T then transfers his lease to T2 for 9 years. This is a sublease, because T retains a reversion, meaning he will be entitled to possession after the 9 years. 
b) Minority view – Some courts hold a sublease or assignment is created not by a remainder or a right of entry but by intention of the parties. 
a) Jaber v. Miller, 1951 -Jaber rents from owner. Jaber rents to Nober & Son who then rents to Miller. Jaber has a contract that says he’s not responsible for rent if building burns down, which it does. Miller gave Jaber promissory notes for rent. Once building burns down, Miller demands return of notes, saying rent has ended since he has a sub-lease, and therefore, has no privity with Jaber. If he had assignment, he would have. Court rejects the common law reversion because it’s unfair that if you retain a one day reversion in your transfer of lease, you’re screwed out of privity with the sublessee. They also reject the modern rule of right of entry. What they look at is intention, and they hold here that the intention was for assignment, not sublease.
3) Right of Entry Retained – A right of entry is just where T transfer the leasehold to T2 but retains the right to retake possession if some condition is breached, such as failure to pay rent. If the transfer is not for the entire term, Sublease rules under # 2 apply. But if it is the entire term, 3 rules are applicable.

a) Common law is right of entry is an assignment, because there is not reversion.
b) Modern View is the mere existence of right of entry makes it a sublease

c) Minority view is it depends on the intent of the parties. 

CONCURRENT OWNERSHIP

I) Tenancy In Common – Concurrent ownership where each co-tenant has a separate and distinct share of the property but have undivided interest in the whole. 
A) No Right of Survivor Ship – when a tenant in common dies, her interest passes to the heirs. It does not go to the surviving tenant in common. 
1) A & B are tenant in common. A dies, leaving H as his heir. H takes A’s share, and H & B are now tenant in common.
B) Alienability – A tenant in common has full alienability, he can sell, give, devise as if he were the sole owner.

1) A&B are tenants in common. A conveys her ½ interest to C, D, & E. B,C,D, & E are now tenants in common. With the last 3 owning 1/6 interest each.
C) Tenancy in Common Is Presumed
1) If A&B isn’t married and there is no express provision of joint tenancy, then it is presumed it is a tenancy in common.

II) Joint Tenancy – There is a right of Survivorship
A) Right of Survivorship – There is no limit to how many people can be in a joint tenancy. The rule is the last one to survive gets the entire tenancy. 
B) Fiction of One Entity – A&B are one entity. If B passes, nothing is passed from B to A but rather B’s interest disappears.

C) Four Unities Requirement

1) Unity of Time – The interest of each joint tenant must be vested at the same time. 
2) Unity of Title – All joint tenants must acquire title by same deed or will

3) Unity of Interest – The shares must be equal.
4) Unity of Posessions – Each joint tenant has the right to the possession as a whole.
D) How to create

1) Clearest way: “to A and B as joint tenants with the right of survivorship.” 
2) Court split on “To A and B as joint tenants.” Some courts say you have to express right of survivorship.

III) Tenancy by the Entirety
A) Same thing as Joint tenancy except it is only for husband and wife (so there is right of survivorship). No other way it is created.

B) It is created along the same lines a joint tenancy for it requires the same four unities. The difference is that it cannot be severed by one tenant alone. 

C) Conveyance
1) Under English Common law, it is impossible to convey property to husband and wife other than a tenancy by the entirety.
2) In all states now, it is possible to convey something other than tenancy by the entirety to husband and wife. Tenancy by the entirety is presumed for conveyance to husband and wife but this can be overridden by intent.

3) It is impossible to convey a tenancy in entirety to unmarried couples.
D) Divorce

1) A divorce ends a tenancy by its entirety. Most states presume it will be turned into a tenancy in common, since spouses do not want the other to have survivorship.

MARITAL PROPERTY RIGHTS

I) Marital Property Rights On Divorce
A) Rehabilative Alimony – Given to the non-working spouse until the spouse can get back on her feet and re-enter the job market.
B) Property Division varies by state. You can have:

1) All property is divided, whether or not it was acquired before or during marriage.

2) All property acquired from and during marriage
3) Only property acquired during marriage from earnings.

C) A professional degree may or may not be considered a divisible property.

II) Marital Property on Death
Read Casebook
III) Community Property – In CA, AZ, ID, LA, NV, NM, TX, WA
A) Community property is the earnings of either spouse during marriage and property acquired through earnings is shared between the spouses. Everything before or after marriage is considered separate property unless agreed to convert into community property. 
1) So upon death or divorce, the spouse gets one/half of the interest usually.
2) Community property cannot be changed into separate property unilaterally.

3) All income and proceeds of sale of community property is also deemed community property. If you use community property funds to buy assets, those assets are considered community property, regardless of title.
a) H earns money from his job during his marriage. He buys stocks in his name only. This is community property also belonging to his wife.
IV) Rights of Unmarried Partners

A) Follow the rules of Unjust Enrichment

B) Meretricious relationship are couples living like a married couple. Everything contributed to during the relationship is split afterwards. Establish the following elements below:
1) Continuious relationship

2) Duration of relationship

3) Purpose of relationship

4) Pooling of resources and services for joint projects

5) Intent

POSSESSORY ESTATES

	Land Sale
	Land Giving
	Death
	Intestacy
	Escheat

	Commercial Conveyance

Personal Property Sale
	Deed of Gift (Commercial)

Delivery of Land (Personal)
	Will

Devise

bequeth
	Goes to Next of Kin
	


	Freeholds
	Fee simple Absolute/Defeasible

Fee Tail (No Longer in Use)
Life Estate

	
	Leasehold


I)  In General
A) No new estates types can be created, you must fit your creation into one of the 4 (now 3) categories
B) The Estates can apply to both real property and personal property
C) There is a loose Hierarchy as follows:
2) Fee Simples – Has the potential of enduring forever
3) Fee Tail (no longer exists) – Has the potential to endure forever 
4) Life Estate – ends at the death of a person

5) Leasehold Estates – Last for a fixed times per agreement between landlord and tenant

II) The Fee Simple – 3 types (also remember that this problem can be combined with adverse possession)
A) Fee Simple Absolute – Potential infinite duration with no limitations on its inheritability, and it cannot be divested or end on the happening of any event
1) How to Create
a) Under common law, look for “to A and his heirs.” If “and his heirs were omitted, the grantee took only life estate. 

b) Under Modern law in most states, “and his heir” is no longer necessary. A deed or will is presumed to pass the largest estate the grantor owns.
2) Transferability is Freely Alienable – If owner dies without a will, goes to his heirs and next of kin as defined by statute. If there is no heir, then it escheats back to the state.
B) Defeasiable Fees – At the happening of some event, the owner loses, or may lose the property. There are basically 3 types. (Look for deeds restricting the use of land)
1) Fee Simple Determinable – A fee simple will simply automatically end when some event happens
a) O conveys land “to school board so long as the premises are used for school purposes.” As soon as the school board uses the land for something other than the school purpose, the estate automatically ends.
2) How to create – Look for words limiting the duration, not the motive
c) “to A so long as”
d) “to A until”

e) “to A while”

b) Transferability is freely alienable. Doesn’t matter who has it but the condition always apply, no matter who is the possessor.

3) Fee Simple Subject to Condition Subsequent – It doesn’t automatically terminate but will be divested (cut short) at the grantor’s election if an event happens.
a) Owners grants land “To A, but if liquor is ever sold on premises, the grantor has a right to re-enter the premises.” If O does not choose to exercise right of entry, the fee simple continues in A.
b) How to Create – Look for words of condition
a) “To A, but if X event happens…”
b) “To A, upon condition that if X event happens…”

c) “To A, upon condition if X event happens…”
d) “To A, provided, however, that if X event happens…”
c) Keep in mind that language can support both a finding for Fee simple determinable and fee simple subject to a condition subsequent. The preference is always for the latter, since ‘Equity abhors forfeiture.” 
4) Fee simple subject to an Executory limitation – a fee simple that, on the happening of a stated event, is automatically divested to some third person that is not the grantor
a) O conveys land “to school board, but if within the next 20 years land is not used for school purposes, then to A.” 
III)  Life Estate – Last for the duration of one or more human life. There are only four types.
A) The Four Types
1) For life of grantee – O conveys land “to A for life”, A gets it for as long as he lives. As soon as he dies, the land reverts back to O.
2) Pur Autre vie – when the estate is measured by the life of someone other than the owner of the life estate. 2 ways it can happen:
a) The obvious – O conveys land to B for the life of A. B is life tenant pur autre vie, A is the measuring stick. If A dies, land goes back to O. If B dies before A, land goes to B’s heirs until A dies, then it reverts back to O.
b) The subtle “Life of Grantee” – O conveys land to A for life. A then transfers this to B. Once A dies, B gives it back to O. This usually happens with cancelled construction project.
3) In a class – A life estate created in several persons. “ to the children of A for their lives, remainder to B.” For B to get it, everyone children of A must die first.
4) Defeasible Life Estate – Same rules as fee simple meaning same 3 classes: determinable, subject to condition subsequent, or subject to executory limitation
B) Life estate usually gets mixed up with fee simple due to ambiguous words. Once again, look to intent.
C) Alienability of Life Estate – A life tenant can transfer, lease, or alienate the life estate but no more than what he has.
D) Waste – Conduct by life tenant that impairs the value of the land or interest of the owner of the land. There are three types. The rationale is because life tenant cannot pass it own to their children, they may not care to take care of it.
1) Affirmative/Voluntary Waste 
2) Permissive/Involuntary Waste – Failure to upkeep property
3) Ameliorating Waste – occurs when the principal use of the land is substantially changed (tearing down a building) but change increases the value of the land. The elements to sue in court for this waste is 
a) grantor intended to pass the land with the specific buildings onto to the life tenant
b) building can still be reasonably be used for the purpose it was built

i. But if the current use is undesirable, residence in an industrial center, this is a defense even if elements are established. 
FUTURE INTERESTS

I)  In General
A) A future interest is a present, nonpossessory interest capable of becoming possessory in the future. 
1) O conveys land to A for life, and on A’s death to B. A has a possessory life estate. B has a future interest called a remainder that will become possessory on A’s death. But for the time being, B has a present interest that is non-possessory which can be transferred or be up for grabs to creditors.
B) Like Possessory estates, they all have to fit into one of five categories. The five categories should be thought of belonging into either one of 2 groups
1) Future Interests in Grantor 
a) Reversion

b) Possibility of Reverter

c) Right of Entry
2) Future Interests in Grantee
a) Remainder 
b) Executory Interests

C) Tips On the Exam
1) Determine who has the interest – the grantee or grantor

2) This will narrow it down to 3 or 2. Then look at the present estate. 
3) If it is an interest for the grantee, see if the interest cuts short a previous estate or naturally follows it
II) Reversion – A future interest left in the grantor after she conveys a vested estate of a lesser quantum that she has. 
A) It can be express, implicit, through the hierarchy of estate, or combination
1) Express – O conveys land “to A for life, then to revert to O.”
2) Implicit – O conveys land “to A for life.’” Land will revert back to O once A is dead.

3) Hierarchy of Estate – O, who has a fee simple absolute, conveys land “to A for life.” By creating a life estate, something less than he has, he has created a reversion.

4) In Combination – O conveys land “to A for life, remainder to B if B survives A.” 
a) If B dies before A, O gets the land back and hence a reversion.

b) If A dies before B, land goes to B. O still has a reversion but it is divested due to A’s death before B. 

B) All Reversions Are Vested which grants:
1) Alienability

2) Rules Against Perpetuities does not apply

C) Do not confuse it for Possibility of Reverter

III) Possibility of Reverter

A) When a grantor carves out of her estate a determinable estate of the same quantum. It will almost always be a fee simple determinable.
1) O conveys land to “A and his heirs so long as liquor is not sold on the premises.” A has a determinable fee; O has a possibility of reverter. 
2) The land must go back to grantor as soon as the event happens. If it goes to a 3rd party, that an executory interest. 

B) Alienability

1) Common Law – A possibility of reverter cannot be transferred because inter vivos. It was transferred to the grantor’s heirs but you can’t transfer it during life because it was not held as an interest but as a mere possibility. 
2) Modern Law – Possible to transfer it during life as well as by will.
C) You can Terminate in the same way as right of entry

IV) Right of Entry 
A) When a grantor creates a fee simple subject to condition subsequent and retains the power to cut short or terminate the estate, the grantor has a right of entry. Remember that right of entry cannot be created in a 3rd party.
1) O conveys land “to A and his heirs but if alcohol is ever sold on the premises, O has a right to re-enter and retake land.” A has a fee simple subject to condition subsequent, O has a right of entry.
B) Alienability – Common Law, Modern Law, Harsh Law
1) Common law – inalienable as inter vivos but it could be inherited by the heirs of the grantor

2) Modern Law – Some states hold that it is now alienable inter vivos while some states still follow the common law.
3) Harsh Law – in a few states, an attempt to transfer the right of entry destroys it.

C) Termination
1) Majority of States hold that it can be passed down infinitely through the heirs of the grantors and not subject to the rules against perpetuities
2) Minority of states has enacted various legislation to limit its life
V) Remainder

A) A remainder is a future interest created in a grantee that is capable of becoming a present possessory estate on the expiration of a prior possessory estate created in the same conveyance in which the remainder is created. A remainder can never divest the preceding estate, it always waits patiently for the preceding estate to expire, before the land remains away to a party that is not the grantor. 
1) O conveys land “to A for life, then to B if B is then living.” B has a remainder because B’s interest is capable of becoming upon the termination of the life estate. 
B) Elements

1) Must have a preceding estate – can only be created by express grant in the same instrument in which the preceding possessory estate is created. If no preceding possessory estate has been created in a transferee, the future interest is not a remainder.
2) It must come after a fee tail, a life estate, or terms of years. It cannot come after a fee simple.
a) Logically impossible to come after a fee simple because a fee simple has the potential to extend forever. The only way a fee simple can be cut short is for unnatural conditions to occur, where as a remainder requires a natural condition. 
3) A remainder cannot divest a preceding estate prior to its normal expiration.
a) O coveys “to A for life, then to B.” B has a remainder.
b) O coveys “to A for life, but if B returns from Rome during the life of A, to B”. B does not have a remainder because he divest A’s interest. What B has is a shifting executory interest. 
4) A remainder can be a fee simple, a life estate, a term of years, or a fee tail (if applicable)

C) Two types of Remainders – Vested Remainders and Contingent Remainders 
1) Vested Remainders – A remainder created in an ascertained person and not subject to a condition precedent. O conveys “To A for life, then to B in fee simple.” There are also sub-categories such as:
a) Indefeasibly Vested Remainder – holder of remainder is certain to acquire a permanent possessory estate in the future
i. O conveys “to A for life, then to B and heirs”. B gets it or if  B dies before A, heirs get it. If both A dies and B dies without heirs, it escheats back to the states.

b) Vested remainder subject to open – vested open to a class of person, where the members are not yet fixed
i. O conveys, “to A for life, then to A’s children.” If A has no children, the remainder will be considered a contingent remainder. But if A does have one child, the remainder is subject to open due to possibility of more kids.
c) Vested remainder subject to divestment – it can be divested either through a condition subsequent or an inherent limitation of the remainder.
i. Condition subsequent – O conveys “to A for life, then to B, but if B does not survive to A, to C.” B’s interest is divested by C due to the condition subsequent of B dying. 
ii. Inherent limitation – O conveys “to A for life, then to B for life, then to C and her heirs.” B has an inherent limitation due to B’s death.
d) Vested remainder are alienable during life
2) Contingent remainders – A remainder limited to an unascertained person or is subject to a condition precedent
a) An unascertained person is someone that has not been born or cannot be determined until an event happens. 
i. O conveys “to A for life, then to A’s children.” A has no children so the remainder is contingent.
ii. O conveys “to A for life, then to B’s heirs.” B is alive and has kids. But these kids are heir apparent and not heirs because you can’t be an heir while B is alive.
b) Note how contingent remainders in fee simple create a reversion in O but a reversion can never exist for a vested remainder in fee simple. 
c) Alienability 
i. Under Common law, a contingent remainder is not alienable unless it was released to the owner of the possessory interest
ii. Under Modern law, most states allow it to be alienable during one’s lifetime. 

iii. Note that if the contingent remainder is to an unborn person, it is never alienable.
VI) Executory Interests (Came out of the equity courts)
A) How to recognize - Look for any of these factors:
1) If there is no preceding estate but a future interest, it must be an executory interest
2) If the future interest follows a fee simple, it must be an executory interest
3) If the future interest does not follow the natural termination of the preceding estate, it must be an executory interest
B) Springing Interest

1) A future interest that springs out of the grantor at a date subsequent to the granting of the interest, divesting the grantor
a) O conveys “to A and her heirs if A quits smoking.” A has a springing interest. It will divest O’s fee simple. 
C) Shifting Interest
1) A future interest in a grantee that divest a preceding estate in another grantee prior to its natural termination. The difference from the first is that this one divest a grantee, where as the first divest the former.
a) O conveys, “to A and his heirs, but if B returns, to B and his heirs.” 
VII) Rules Restricting Contingent Remainders (Mostly Abolished) 
A) Destructibility of Contingent Remainders (Only for land, not personal property) 
1) A contingent remainder is destroyed if it does not vest at or before the termination of the preceding freehold estate. 
a) O conveys “to A for life, remainder to A’s children who reach 21.” A dies but his kids are under 21. Land reverts back to O in fee simple absolute.
b) O conveys, “to A for life, remainder to B’s heirs.” If B is still alive, the contingent remainder is destroyed because no one can be an heir while B is still alive. 

c) Rationale: English common law abhorred an abeyance (inactivity) of seisin. Remember that a freeholder had seisin, which meant taxes were due from the transfer upon his death. The feudal lords did not want to wait around until the child took his remainder so they had it abolished and revert it back to O. 
2) Elements

a) The preceding estate must be a freehold, meaning life estate or fee tail 
b) Contingent remainder does not vest on the natural or artificial termination of the freehold (life estate)
i. Natural termination is death
ii. Artificial termination is done through Forfeiture or Merger

iii. Forfeiture – O conveys “to A for life, remainder to A’s children who reach 21.” A transfer it to B. The contingent remainder of A’s children is destroyed.
iv. Merger – If a life estate and a vested remainder/reversion if fee simple exits in the same person, the contingent remainder is destroyed.
· O conveys, “to A for life, remainder to B if B survives A.” While B is alive, A conveys her life estate to O, destroying B’s contingent remainder. A’s life estate merges into O’s fee simple absolute.
· Exception to Merger rule – A life estate and vested estate simultaneously created by same instrument: O conveys, “to A for life, remainder to A’s children who survive A.” A is also O’s heir who will inherit the reversion. The contingent remainder is not destroyed. 
· But if A should convey his reversion and life estate to B, contingent remainder is destroyed.

3) Destructibility Rule does not Apply to Vested Remainders and Executory Interests, Only to contingent remainder
a) Vested Remainder – O conveys, “to A for life, then to B for life, then to A’s children who survive A.” B has a vested remainder. A tries to convey his life estate back to O, but B’s interest is not destroyed. All O get is a life estate for the life of A. 
b) Executory Interest – O conveys “to A for 100 years if A so long lives, then to A’s children who survive A.”  A has a tenant leasehold, not a life estate and the children have an executory interest (contingent remainder is not possible because A did not have a life estate). A conveys his interest to O, so O has a fee simple but children’s executory interest is still vaslid.
B) Rule In Shelly’s Case
1) O conveys “to A for life, then to A’s Heirs.” The remainder of A’s heirs is converted into a remainder into a Fee simple in A. 
2) O conveys, “To A for life of B, then to A’s heirs.”

3) O conveys, “To my wife W during her widowhood, and upon W’s death or remarriage, to W’s heirs.
4) O conveys, “to A for life, then, if B marries C, to B for life, remainder to B’s heirs.” Rule only applies if B marries C.
5) Elements & Rules

a) If one instrument

b) Creates a freehold n land in A

c) And creates a remainder in A’s heirs (or in the heirs of A’s body/fee tail)

d) And the estates are both legal or both equitable

e) Then the remainder becomes a remainder in fee simple in A
6) The rule is a rule of law

a) It is a rule of law, not a rule of construction so intent does not matter

b) O cannot say, “I intend Rule in Shellys Case not apply.” It will apply no matter what he says.

c) To avoid, give A leasehold rather than a freehold. “to A for 100 years if A so long lives, then to A’s heirs.”
C) Doctrine of Worthier Title

1) If you try to create a future interest in the heirs of the grantor, it is void and grantor gets a reversion.
a) O conveys “to A for life, then to O’s heirs.” Remainder to O’s heir is void and O gets a reversion. 
b) This is a rule of construction, meaning you can overcome the presumption that no remainder has been created by a showing of intent.

VIII) The Rule Against Perpetuities – No Interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest. 
A) Only applies to Contingent Remainders and Executory Interest
1) Does not apply to vested remainders or to future interest in the grantors (reversion, possibility of reverter, right of entry)
a) O conveys, “to A for life, then to A’s children for their lives, then to B, and his heirs.” Perfectly valid is not subject to the rule against perpetuities because A’s children is a vested remainder as is B and his heirs.
2) Exception is to class gift. A vested class gift is subject to the rule because though it is considered vested in ordinary terms, it is truly not vested if other members can be added to the class.
B) What-Might-Happen Is Test
1) The Rule is directed at the creation of contingent interests that might vest as more than 21 years after the expiration of lives in being at the creation of the interest. If there is any possibility that a contingent interest will vest too remotely, then the contingent interest is void. In other words, if it will not necessarily vest or fail within the period or if there is any possibility that it may vest beyond that period, it is void.
a) O conveys, “to the first child of A who becomes a lawyer.” This is void even if A has a kid in law school because there is a remote possibility that the following scenario might happen. Kid in law school dies. A has another kid and dies. Kid becomes a lawyer 25 years after A’s death but the gift is void because this more than 21 years after the death of A and D. 
b) The person who wants the gift must prove there is no possibility of it vesting too remotely. It is not enough to show that the gift might vest within the perpetuities period but the must show that it must necessarily vest or fail within the period. The person against the gift must prove there is a possibility of the gift vesting beyond the period. 
2) How to analyze
a) Is it a contingent remainder or executory interest?
b) Determine when the interest could possibly vest?
c) Will this be within the life in being + 21 years? The life in being is the people who will affect the vesting, they may be in the grant or not mentioned at all. This vested person must be alive at the creation of the contingent interst. 
3) Remote Possibilities
a) The Fertile Octogenarian – A person can have children as longs as they’re alive according to the law. 
b) The Unborn Widow

C) The Wait and See Doctrine – Created in response to Rules Against Perpetuities

REAL ESTATE SALES

I) Contract for Sale
A) Statute of Frauds require

1) Parties

2) Description of Land

3) Intent

4) Terms (Price)

a) Some states do not require this. If parties agreed to a reasonable price which court can figure out, then it is enough.

5) Sterling v. Taylor, CA, 2007 - This is basically a case of mutual assent where extrinsic evidence is used. Parties wrote a contract for land sale for 1,675. Both parties agreed it was a mistake and the actual price should have been 1,675,000. But one of the parties said the oral agreed price was 1,400,000. Because they conflict, court held there was a lack of mutual assent.
Equitable Conversion - is a doctrine of the law of real property under which a purchaser of real property becomes the 

title" 
equitable owner of title
 to the property at the time he/she signs a contract binding him/her to purchase the land at a later date. The seller retains 

title" 
legal title
 of the property prior to the date of conveyance, but this land interest is considered 
B) 
property" 
personal property
 (a right to the payment of money, rather than a right to the property). The risk of loss is then transferred to the buyer – if a house on the property burns down after the contract has been signed, but before the deed is conveyed, the buyer will nevertheless have to pay the agreed-upon purchase price for the land. Such issues can and should be avoided by parties by stipulating in the contract who will bear the loss in such occurrences. The above rule varies by jurisdiction, but is the general rule. Some states follow Uniform Vendor and Purchaser Risk Act, which wipes out equitable conversion. CO doesn’t but Brush still wins because it’s clear that it is not an equitable owner. It did not get the land, nor was it in possession of the land at the time of the hail. 

1) Brush Grocery Kart v. Super fine Market, CO, 2002 - Brush entered into an option contract with Super Fine market. They will lease the premises, with an option to buy at a price averaged by two appraisals from each respective party. Brush expressed its intent to buy the property but the negotiations broke down. Both parties sued each other for bad faith. Brush then notified Super Fine that it was moving out and will not pay the insurance anymore. A hailstorm then destroyed the property. Superfine added a claim of equitable conversion, that Brush is responsible for the bearing the loss.

II) Property Quality
A) Donnelly v. Taylor, Ohio, 2002 -What happens when you have a latent defect (not discoverable by reasonable inspection), no fraud on the part of the seller, and the contract follows an as is clause?

1) The Donnelly bought a home from the Taylor. Taylors made no representation since it was done through their agent. Donnelly had a termite inspection. They bought it and moved in and found bats living in their walls. They sued for misrepresentation. 

2) Ohio follows caveat emptor, which is let the buyer beware if he has been given opportunity to inspect and there is no fraud or concealment. This doctrine does not apply if the defect is not discoverable by reasonable inspection or opportunity is not given, assuming there is no as is clause. If there is an as is clause, there is no duty to disclose latent defects as long as they didn’t conceal it. They dismissed the suit per MSJ because there is no evidence of fraud.
B) Reed v. King, CA, 1983
1) In California, we don’t have caveat emptor. Instead, we have a duty to disclose were the “seller knows of facts materially affecting the value or desirability of the property which are know or accessible only to him, and the facts are not known to the buyer, or within the reach of diligent attention.” So if you’re selling a house were someone was murdered, you better disclose. People usually don’t expect such an event to happen in their real property and it isn’t reasonably discoverable.
C) Stambovsky v. Ackley, NY, 1991 - NY follows caveat emptor. But in a strange case involving sale of a house that has ghost, the court rescinded a land sale out of equity because of the nature of ghosts. They’re not discoverable through ordinary method, and buyer was not from the town and did not know the reputation of the house.

RECORDING SYSTEM
I) The Common Law was first in sight, first in right aka prior in time

A) O conveyed to A first and then to B second. A has the rightfully conveyance.
II) Modern Types of Recording Acts
A) Race Statutes – priority determined by who records first. Notice is irrelevant.
1) O conveys to A in January. A does not record. O conveys to B in February. B knows of the deed to A and quickly records. B prevails over A because B recorded first.
B) Notice Statutes – A subsequent BFP prevails if he has no actual or constructive notice of prior claim at time of conveyance.
1) On January, O coveys to A. A does not record. On February, O conveys to B, who gives consideration and has no notice or reason to have notice of prior conveyance. B prevails over A. 
C) Race-Notice Statute – protects subsequent purchaser who has no actual or constructive notice if he records first.
III) Cases

A) Caruso v. Parkos, 2002, Nebraska - Virginia conveyed her property to Carol, so Carol can use it as a security to pay for her medical care. Virginia dropped off the warranty deed at her attorney’s office. Virginia then conveyed the same warranty deed to her son. Her son was able to record it first. Carol and the son fight for the deed.
1) The rule is when the deed leaves from the control of the grantor, the act is done. We have to look to intent. So it belongs to Carol. 
a) In this case, there was delivery of the deed. But if the deed was never delivered, if the party intended and act like the grantee was the new owner, it is enough.

2) But James says he is a good faith purchaser. But a BFP means you do it in good faith, that you do not have reasonable notice to suspect otherwise. There is evidence James knew about the previous deed to Carol. A deed procured by undue influence is also voidable but there is no undue influence here in this case.
B) Raub v. General Income Sponsors of Iowa, 1970, Iowa
1) P is an elderly lady with a 9th grade education who was defrauded out of her home. She gave a warranty deed to her home in exchange for some useless stock. The warranty deed was then sold to the bank, to which she had to make payments on. She sued the bank to get her warranty deed back due to fraud. But court cannot give it, no matter how sympathetic, since they were a bona fide purchaser. The mere fact that she lived in the house would have not tipped off the bank about the fraud.
2) Note: You are buying an apartment property from a landlord. There is someone occupying 101 but he is recorded on the lease. Why would you assume he is anything but a tenant? But there can be reasonable notice if the landlord told you he’s month to month when you find out that he’s year to year. 

MORTGAGES
I) Type of Mortgages

A) Traditional Two Party Mortgage –
B) Three Party Deed of Trust – A trustee holds the title to the property. Trustee has power to foreclose should borrower default. Much quicker than going through the court system.
C) What is in a mortgage

1) A note which evidences the debt
2) A mortgage which is an agreement that the land will be sold if the debt is not paid

D) Terms

1) Mortgager is the borrower

2) A mortgagee is the lender
3) Title theory says the legal title belongs with the mortgagee until debt is paid
4) Lien theory says legal title belong with the mortgager but the mortgagee has a lien on it

II) CASES
A) Stephens, Partain, Cunningham v. Hollis, Cal, 1987 - CA court refusing to set aside a foreclosure sale where the trustee purchased the property at the sale for himself, absent a showing of fraud, irregularity or misconduct on the party of the trustee. 
B) Wansley v. 1st National Bank of Vicksburg, MS, 1990 - The Mississippi Supreme Court held that every aspect of the foreclosure sale must be “commercially reasonable.” This standard applies not only to the sufficiency of the bid amount, but also to the method of advertising and conducting the sale, as well as the time, place and terms of the sale. So it’s okay that the trustee who took care of the foreclosure was also on the bank board that had the mortgage as long as it was commercially reasonable. 
I)  Easements – A grant of an interest in land that entitles a person to use land possessed by another.
A) Types of Easement

1) Affirmative or Negative
a) Affirmative Easements – much more common, giving a person a right to go onto another lands for some purpose
b) Negative Easement – Owner of a negative easement can prevent the landowner from doing some sort of action on the land.
B) Easements Appurtenant or In Gross
1) Easement Appurtenant – If an easement benefits its owner in the use of another tract of land, it is appurtenant to that land.
a) Whiteacre, owned by O, is located in between Blackacre, owned by A, and a public road. O covneys his land to A so A can reach the public road. The easement over Whiteacre is appurtenant to Blackacre (the dominant tenement). 
	Blackacre

A

The dominant tenement
	Whiteacre

O

Servient Tenement
Appurtenant to Blackacre
	Public Road


· The land benefited is the dominant tenement
· The land burdened is the servient tenement

· The dominant and serviette is usually located next to each other

· Cannot be turned into an easement in gross without consent of both parties

b) An easement appurtenant is attached to the dominant tenement and will pass with the tenement to any subsequent owner unless the grant of easement has been bestowed with limits, such as a personal easement

i. O, owner of Whiteacre, grants a right of way to his neighbor, A, owner of blackacre. It says A will have the right of way as long as A lives on blackacre. So as soon as A dies or moves out, it ends.
2) Easement in Gross – If the easement does not benefit the owner in the use and enjoyment of his land but merely gives him the right to use the servient land; it is an easement in gross. 
a) O, owner of Greenacre, grants to Co. to erect a sign on Greenacre. Co. owns no land. The easement is in gross and can be assigned by Co. if the parties intended.
3) If the instrument in creating an easement is ambiguous, courts will favor it to be an easement appurtenant because of land benefit. An easement appurtenant increases the value of the dominant land by more than it decreases the value of the servient land. An easement in gross does usually not increase the values of any land, and can decrease it through damage.
C) Distinguish from Profit and License
1) Profit – the right to take something off the land such as fruits. Easement is implied since you have to go through the land to take it off the land.
2) License – Permission to go on the land belong to the licensor. Party guest, the plumber, the mailmen, these are all licensee. 
a) Marone v. Washington Jockey Club, SCOTUS, 1913 - If you buy a ticket to an event, it does not create a right in rem nor an interest in the property. If you are denied, you cannot sneak in. You must sue for damages for breach of contract. 

D) Creation of Easements – Express Grant, Reservation, Implication, Prescription
1) Creation by Express Grant
a) Must be signed to satisfy Statute of Frauds

b) If it’s oral, it creates a license
c) If the there is time ambiguity, it can be a fee simple or an easement.

i. Some courts want to give the largest interest possible, and will give a fee simple.
ii. Other courts will construe limited use, limited purpose, and/or a space without clearly marked boundaries as an easement.

2) Creation by Reservation – A grantor may convey land but reserve for himself an easement over the land. 
a) The majority view is you cannot create a creation by reservation in a 3rd party.
b) Minority view allows it.

3) Creation by Implication is basically a creation by operation of law. There are basically 2 types. 
a) Easement from Existing Uses – Before a tract is divided, a use exist on the servient part that is reasonably necessary for the enjoyment of the dominant part and a court finds the parties intended the use to continue after separation, an easement may be implied. In other words, ask were the servient and dominant estates once a part of an undivided tract? When this tract gets divided into two or more parts, it creates an easement implied from an existing use. If it gets created in favor of the grantee, it is an implied grant to the grantee. If it is implied in the favor of the grantor, the easement is created by implied reservation to the grantor. An easement in gross cannot be implied so it must be appurtenant easement. 
i. O owns Blackacre where a house is on the back of the land, serviced by a driveway leading to the public street in front of the land. O divides the land into two, and sells the back lot with the house to A. O keeps the front of the lot with the driveway. Assuming the requirements are met below, a court will grant an easement to A. If you reverse this, that O has kept the back lot but granted the front lot to A, this is called a reservation of an easement. 

ii. Schwab v. Timmons, WI, 1999 - Petitioner landowners brought a declaratory judgment action against respondent landowners for a determination that petitioners were entitled to an easement by implication so that they could gain access to their landlocked property. The state Supreme Court held that petitioners failed to establish an easement by implication because the private road petitioners sought to extend did not and had never extended to petitioners' properties. 
b) The requirements are below. 
i. It must be apparent – Apparent does not necessarily mean visible, apparent means can be discovered by reasonable inspection.
· O builds two houses on his property and installs a sewer line running from house 1 to house 2. O then sells House 1 to A. Because A can discover through reasonable inspection by a plumber that his sewer line runs to house 2, an easement has been reserved to house 2.
ii. For lot/streets only - If it isn’t apparent but the sub-divider has coveyed a lot/street by reference or a plat/map to the home purchaser, then this can substitute. The rationale is the purchaser has bought in reliance of what is promised.
iii. The previous use must be continuous. It must be enough so the court can infer that the parties’ intent was for the use to continue via easement.
iv. Reasonable necessity - It must be reasonably necessary. Courts will look at cost/difficulty of establishing a new road and other alternative methods. 
v. Did the parties intend the use to continue after the tract was divided?

c) Easement by Necessity – Again, you need to ask if there was once a land that now has been divided which results into loss of access to a public road or utility line. 
i. O owns land, which the front part giving access to a public road and the back part doesn’t. O coveys the back part to A and an easement is implied over the front part.
ii. Factors 

· Is the easement strictly necessary rather than one of convenience? 
· An easement by necessity can never be implied over land that was never owned by the common grantor of the dominant and servient tenements. 

· Schwab v. Timmons – Landowner tried to get an easement over land they used to owned, now belonging to someone else. The land now connects to government property. The government still has not conveyed away their property. No easement by necessity can be created.
· Unlike easement from existing use, there needs not be an existing use a time a tract is divided. So if A lives in the back and crosses through the front to get to the roads but there is no pathway from back to front, you can still find a necessary easement for A if he is landlocked.
· Easements have been limited to roads so far because with waste, you can always get a truck to remove it.
· It will terminate when the necessity ceases. For a quasi-easement (apparent, continuous, reasonably necessary, and intention), it still exist even if necessity ceases.
4) Creation by Prescription – Easement by Adverse Possession
a) Actual Entry
b) Hostile – like adverse possession, you have the objective view, the subjective view, and the good faith view

c) Open and Notorious – for sewers, as long as it reasonably discoverable, it’ll be held as open and notorious

d) Exclusive

e) Continuous

f) Uninterrupted – when does interruption begin?

i. For states following the fiction of lost grant/prescriptive easement from England, it ends when the owner merely protest. 
ii. For adverse possession, you have to enter onto the land or sue. 

E) Scope of Easement – What can you do with it? 
1) Intent
a) Express Easement gives court more latitude. If you say intent was to allow parties free access and the purpose of having the easement changes, court can construe it for new new conditions.

b) Prescription easements are less broad, courts can’t allows big trucks to pick apple when the easement owner has been doing it by foot.

2) Was it foreseeable?
3) Will the change be useful

4) Will the burden be unreasonable?
5) Changing the Easement

a) The common law rule is you need both parties to change the easement

b) The restatement is as long as you don’t change the purpose or convenience of the easement, you can give a substitute. 

F) Transferability – Easement appurtenant and easement in gross can both be transferred
G) Termination

1) Unity of Title – Remember that an easement is a possessory right in the land of another without title. So if you own a dominant tenement and an easement on a servient tenement and end up buying the servient tenement, the easement will end.

2) Act of Dominant owner 
a) Owner of easement can always release it through written letter. If he does it orally, this will not work unless there was reliance

b) Abandonment – his acts or intention must show he intended to abandon it. Nonuse does not count.
c) Alteration of dominant tenement – if the easement was given for the purpose of hauling apples across the easement and the dominant tenant is no longer in the business of hauling apples
3) By act of Servient owner

a) If the easement is destroyed that is not the fault of either party, then it ends. 
a) A change of condition in the neighborhood does not end it unlike covenants

COVENANTS

I) A covenant is a promise to do or not to do something. A real covenant is a promise relating to a use of land. Happens in situation where person who buys promisee’s land is suing or the person who buys promisor’s land is being sued. 
1) Remedies for breach – A suit for damages can be filed in law while an injunction is in equity courts. But modern courts have combined the two.
2) Cannot violate equal protection so can’t be on race, religion, etc. 
3) Burdened land = servient land, benefited Land = dominant estate.

4) If the benefit is in gross, the burden will not run
5) Real Covenant is a covenant that runs with the land at law so that each successor land owner may enforce or is burdened by the covenant. It gives rise to personal liability only and is enforceable only by an award of money damages.

a) It is different from an equitable servitude, which is enforceable in equity by or against successor to the land of the original parties.
b) It is different from a condition which results in forfeiture rather than damages. 
II) It is requires to be in writing. It cannot be implied or prescribed.
III) Requirements for Burden of Covenant to Run at law
A) Parties must intend that the successors to the promissors be bound by the covenant
2) Look at intent by the document and actions. Keywords are “these covenants shall run with the land” or “the grantee promises for herself, her heirs, and assignees” 
C) Horizontal Privity and Vertical Privity
1) Majority requires there to be a horizontal privity between the two original parties.

a) A minority doesn’t require such privity. 
b) Horizontal privity means that the covenant is created with the conveyance. If the promise is made after the land has been conveyed, no covenant runs and the person who buys the land next will not be bound. 

2) There must be vertical privity which means succession to an estate of the same duration as owned by the original promisor. 
a) O owns land and A buys land from O. A promises to O his heirs will not erect a pizza parlor. A then devise land to his wife for life. Wife erects a pizza parlor, O cannot sue because wife was not in privity with O because she was conveyed a life estate, something less than a fee simple.
3) Covenant must touch and concern the land.
4) The purchaser of the promisor’s land must have notice.

a) If there is no purchase and he receives the land for free, this requirement may not be needed.
IV) Requirements for Benefit of Covenant to Run at Law
A) Intent – same as above. 
B) Vertical privity only, horizontal privity not required. 
1) O owns land and A buys land from O, promising that he will not erect a pizza parlor. Even if O convey’s something less to his wife, she can still sue A and his heirs, assuming they got the entire conveyance. So assuming A’s wife still has a life estate, O’s wife cannot sue A’s wife.
2) A HOA does not need vertical privity to sue to enforce a benefit.
C) The benefit must touch and concern land owned by the promise
	
	Covenant Benefit
	Covenant Burden
	Equitable Benefit
	Equitable Burden

	Intent
	X
	X
	X
	X

	Notice
	
	X
	
	X

	Touch & Concern
	X
	X
	X
	X

	Horizontal Privity
	
	X
	
	

	Vertical Privity
	X
	X
	
	

	Remedies
	Money
	Money
	Injunction
	Injunction 


Equitable Servitude

I) A covenant that will apply to the assignee if he has notice whether or not running with the land. The remedies are damages.
II) It should be written though it can also be implied.

A) Negative Servitude Implied from General Plan
1) Usually involves a residential neighborhood with a purchaser who wants to have a commercial development. You can keep it residential if you can prove:

a) There was a general plan to develop it residentially
b) The plan existed no later than the time the parcel in question was sold.

III) Notice can be actual, record notice, or inquiry notice. 

IV) Termination 

A) Merger, same as under covenants. IF the land benefited and land burdened is owned by one person, it ends.
B) Estoppel – reliance that results in harm

C) Change of condition in the neighborhood

D) Ambiguous
E) Enforcing Party does not hold the benefit

ZONING – the key is the owner has something less than they had before. The question is how far is too far to constitute a taking. This could be either interference with possession, or a subpart of that, which is its use. All the cases below deal with use. 
I) A method to prevent harm from incompatible uses by dividing a city into zones. 
II) Usually done through local governments as part of their police power to safeguard the public

A) You want to zone industrial areas away from family homes for health reasons  

III) Constitutional Limitations

A) Due Process

1) Procedural Due Process – deals with notice
2) Substantive due process – “shall any State deprive any person of life, liberty, or property, without due process of law”. State must have a valid interest and it must be related to the interest. nor
a) Rational Basis Review – it cannot be clearly arbitrary and unreasonable 
B) Equal protection

C) Takings Clause  - 5th Amendment: nor shall private property be taken for public use, without just compensation. “Deprive any person of life, liberty, or property, without due process of law.” 
IV) Cases 

A) Euclid v. Ambler Realty (1926) – Ambler Realty owned land in Euclid, a suburb outside Cleveland that was trying to combat industrial growth. They passed a zoning law consisting of certain classes, preventing Ambler Realty from building an industrial zone. 
1) Ambler Realty sued Euclid for deprivation of property without due process.
2) Court disagreed, saying it was constitutional for several reasons.
a) It was part of the city’s police power

b) The city has a rational basis for it and was not arbitrary

c) It was not discriminatory
B) Penn Central v. NY (1978) – A landmark regulation case. Penn central accused NY of taking their property without due process under the 14th when NY placed restriction on development. Reasonableness balancing factors: 
1) Economic impact on claimant – The mere denial to build a tower does not constitute a taking. They are still getting a profit from the uses that have been in place for 65 years. 
2) Extent to which regulation interferes with investment-backed expectations – They are still getting a reasonable return on the investment even with the restriction. 
3) Character and extent of government action – Governmental action is not overly broad here. NY has an interest in preserving the architectural landmark.
C) Lucas v. SC Coastal Commission (1992) – Lucas buys beach property but is denied permission to build a beachfront property and sues for unconstitutional taking. State defends this as a police power. Court holds that to deprive all economic value is a taking. Court will look at the following factors.
1) The degree of harm to public land or adjacent property posed by the regulated activity (building houses)
2) The social value of such activity

3) Any alternative methods from the government or claimant; the relative ease of which the alleged harm can be avoided by the government or claimant. 
D) Lingle v. Chevron (2005) – To deal with Chevron’s monopoly in Hawaii, a statute was passed that placed a rent cap because Chevron owned most of the stations. The court overturns the holding in Agins, which holds that a taking occurs if it does not “substantially advance legitimate state interests.”
1) The hold this standard as unworkable from a means and ends point. Court is not adept at analyzing the relationship of statutes to the policy and the efficiency of the means.

2) Instead, they hold that to assert a taking claim, it must be along the line of physical taking, a total deprivation taking of Lucas, or a Penn Central taking. 
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