TORTS OUTLINE

I) WHAT IS A TORT?
A) A tort is a civil wrong/harm that can lead to a remedy, not exclusively based on contract.

1) Three Types of Liabilities – Intentional Torts, Negligence, and Strict Liability

2) Three Types of Torts – personal injury, property damage, and invasion of interest (slander/libel)

B) DEVELOPMENT OF FAULT-BASED TORT LIABILITY

1) Brown v. Kendall

a) Kendall (D) accidentally blinds Brown (P) while trying to separate dogs with stick. P sues D for trespass.

b) Can a party be liable in trespass without a showing of negligence or fault on the party of that party? No, you prove negligence using by proving the a. intention was unlawful, b. defendant was at fault c. the injury was avoidable.
b) Should the judge have instructed the jury using D’s rules of ordinary care instead of P’s extraordinary care? Yes, ordinary care/reasonable person standard is the rule. 

c) Who has the burden of proof to show that the defendant was not using ordinary care? Plaintiff has the burden. 
II) NEGLIGENCE - An unintentional act or omission to act that breaches a duty of care and is the actual and proximate cause of P’s injuries. 
A) DUTY OF DUE CARE 
1) Reasonable Person Standard - A person is negligent if he or she does something that a reasonably careful person would not do in the same situation or fails to dos something that a reasonably careful person would do in the same situation.

                  1a) Unforeseeable plaintiff – Majority Cardozo Narrow View

a) Palsgraf v. LI RR – Duty of care is owed only to a foreseeable plaintiff in a zone of a danger. 

b) Adams v. Bullock – Kid swings wire whip on top of railroad bridge striking trolley wire below. RR not liable since they took all reasonable precaution to prevent electrocution that has never occurred before and it was unforeseeable. 

c) Harper v. Herman – P is crippled when he dives off D’s boat. No special relationship, can be argued that it was unforeseeable adult male would dive headfirst.

                                    1b) Unforeseeable plaintiff – Dissenting Andrews Broad View

a) There is a duty owed to anyone who is injured as a proximate result of D’s conduct. 

1c) Foreseeable plaintiff – Generally, a duty is owed to any foreseeable plaintiff. Factors is relationship, moral blameworthiness, D’s conduct, policy – prevention and burden on community
a) Who does it apply to beside average person?

i) Special knowledge/skills – doctors are held to the same standards as other doctors. See d. 

ii) Minors – held to the standard of a reasonable child. They may be held to an adult standard if they partake in an adult activity such as driving.

iii) Person with physical disability – Held to the reasonable person with that disability, so there may even be greater care. 

· Hammontree v. Jenner - he took greater care ingesting all prescription, going to DMV and doctor. Hence, not liable. 

d) Medical Profession  Duty

i) 2nd restatement: Physician will be held negligent in a professional undertaking if he fails to exercise skill and knowledge normally possessed by those in good standing in similar or same communities.
· Some courts have followed Sheeley v. Memorial Hospital, which overturned the locality standard. Doctors are held to the same standard as other doctors nationally or at least to a doctor in a similar county while taking into account lack of equipment. 
ii) Majority believes the standard is set by custom of the community.

· A minority believe that following a custom that does not keep up with advances may be ground for negligence. 

iii) If there is controversy in opinion of procedure, any can be used as long as it is reputable and respected by a minority of the community. 

iv) Informed consent 
· Majority Rule: Doctor has a duty to inform their patient of benefits and risks between procedures, whether invasive or not even if procedure chosen solely by doctor can be considered reasonable. Matthies v. Mastromonaco

· Minority Rule: Certain states only required informed consent for procedures that are invasive that would be considered battery
· States split on whether doctor has a duty to disclose to the level that is customary or,

· Require disclosure of what should have been reasonably recognized in regards to the situation
v) Causation

· Objective Majority Rule – Neither the patient nor a reasonable person would have gone through had they been informed
· Subjective minority rule – patient just have to prove they would not have consented to it, regardless of reasonableness
vi) Court has found doctor negligent when they performed a procedure with permission in DNR cases, extending patient’s life.

vii) Defenses

· Doctors do not have to obtain permission in emergencies or if patient is incapacitated and cannot reach family members. Juries decide what an emergency is.

· Does not have to reveal he is a notice

· If physician reasonably can prove that full disclosure would have been detrimental to patient. Patient is usually unstable. 
2) Rowland Factors

a) foreseeability of harm
b) degree of certainty that the plaintiff suffered injury

c) closeness between D’s conduct and injury

d) moral blame re D’s conduct

e) public policy

f) burden of attaching liability to D

g) availability and cost of insurance for injury
3) Learned Hand Formula – B<PL = Liable. B is burden, P is probability, L is degree of injury. US v. Carroll Towing Co. – Connors who was struck by Carroll’s ship was at least partially negligent by not satisfying the burden of having a bargee on board. GO LOOK UP LORD REED AND CRICKET CASE. Read Posner discussion in the casebook. 
a) It is applied in hindsight.

B) SPECIAL DUTY

1) Good Samaritan Obligation – Once you voluntarily undertake to aid, you must exercise due care and cannot abandon effort if it leaves P in worse condition – Farewell v. Keaton 

2) Promise to Performance – Nonfeasance v. Misfeasance: Nonfeasance occurs when you do not fulfill your promise. Misfeasance occurs when you fulfill your promise poorly. There is only tort liability for misfeasance

a) Randi W. v. Muroc School District – Once you promise to write a letter of rec, you cannot misrepresent information. 

3) Mental Health – Patient – Confidentiality privilege “ends where the public peril begins”. Tarasoff v. UC. Psychiatrist has a duty to protect 3rd party identifiable victim, protection can be warning to victim or police. 

4) Furnishing Alcohol – 
a) Dram Shop: commercial seller is likely liable for furnishing alcohol to intoxicated person, minors, and all injured 3rd person. Not sober adults. 
b) Social Host: No duty for furnishing alcohol to adults but duty to minors. California is no liability to anyone. 
c) Reynolds v. Hicks (Outlier case) – couple furnished alcohol to minor who later ran car into 3rd party. Minor can sue couple but 3rd party can’t in WA. But keep in mind in most states, 3rd party can.

5) Negligent Entrustment – Vince v. Wilson: If you know or should have reasonably known that entrusting a car to someone who shouldn’t be driving, you can be found liable. 
6) Municipalities – Rule governing municipalities is policy and discretionary acts. 
a) Strauss v. Belle Realty Co – Electric Utility will not be held liable for policy reason; court will not open the floodgates.

b) Riss v. City of NY- Police not liable because it’ll bankrupt the city and court will not second-guess discretionary right of NYPD to allocate police officers.
c) Lauer v. City of NY – Court will not expose NY to liability due to examiner’s failure to notify police of his mistake. He does not owe the 3rd party suspect a duty and court will not make one. 
d) Cope v. Scott – Because decision not to repave slippery road was fraught with policy and a discretionary role congress wanted to be immune, park service is not liable. 
e) Friedman v. State of New York, Court of Appeals of NY – But if you know of a known danger and it is within your discretion to fix it but you fail to do so for an unreasonable reason, you can be held liable. 
7) Parent-Child – Broadbent v. Broadbent: Ends parental immunity - A parent is liable for an act or an omission if they acted as an unreasonable parent. They do not believe in the policy consideration. 
a) Suing one’s parent’s would disturb domestic tranquility.

· It has already been disturbed by the injury. Child is trying to find a remedy for it.

b) Suing one’s parents would create a danger of fraud and collusion. 

· They’ll filter out all the fraudulent cases

c) Awarding damages to the child would deplete family resources

· Parents don’t pay the child. Insurance companies do.      
d) Parent can use awarded damages to child if child dies first.

· Very unlikely.

e) Suing one’s parents would interfere with parent care, discipline, and control.
· Court says they respect parent’s disciplinary styles. But they don’t get unfettered immunity. They also point out in most of the cases cited; the negligence has nothing to do with care or discipline but negligent supervision.

8) Premise Liability – Limited duty of care depending on type below
a) Invitee – person who enters with expressed/implied invitation with purpose related to activities or interest of owner.
i) Material Benefit

ii) Held out to public at large

iii) Duty to inspect and warn or make safe of danger

· If the danger is open and obvious, you don’t have to warn

iv) Change of status – if you enter a restricted area of store, you may become a licensee or trespasser
b) Licensee – person with express/implied permission to come onto land for entrant’s own purpose, conferring no particular benefit to owner. 
i) Social guest, visiting relatives, solicitors, cops/firefighters. 
ii) No need to inspect, only duty to warn or make safe. Lorenzo v. Wirth
iii) Carter v. Kinney – P uses house for bible study. D slips and sues. Court holds D is a licensee because there was no benefit to D, D did not hold house to public but only to church group, and D was largely a social guest. 
c) Trespasser
i) No duty unless presence of trespasser was known or owner had reason to realize trespasser is present. 
ii) Attractive Nuisance: D has duty to warn or make safe all artificial conditions for children if:

· Knows or should know that children are likely to trespass
· Knows or should have known that unreasonable dangerous condition exist

· Condition of danger is something that children cannot appreciate due to their youth
· Risk of harm outweigh burden of eliminating or warning of risk

iii) D has duty to warn or make safe conditions for constant trespassers
iv) Duty to war or make safe conditions for known trespasser. 

d) Alternative view – Heins v. Webster: Reasonable person in the management of property under the circumstances. D goes for social visit of employee daughter in hospital and slips. Judge argues jettison of classification because it’s anachronism from feudal age and unfair if he had been there on official business, he can recover. 
· Posecai v. Walmart – Reasonable can be a balancing test (the hand formula). Here, the burden was too high to patrol the parking lot. 
· You also have specific harm.

· Similar circumstances

· Totality of crime

9) Duties Relating to Emotional Distress
a) Impact Rule – some states still require physical impact to occur before allowing recovery for emotional distress. Remember that if there was an impact, you can also recover by tacking on emotional distress as a parasitic claim. 
b) Many states have got rid of this rule – physical injury is no longer necessary but as long as you were in the zone of danger. Falzone v. Busch (car almost hits D), Gammon v. Hospital of Maine(D sent severed leg). 
c) Determinative Factors – Dillion Rules
i) Location of plaintiff to victim

ii) Sensory and contemporaneous observance (see the incident up close) that causes emotional distress
iii) Relationship to victim (court has been unwilling to extend this to long-term couple). 
d) Minority Determinative Factors 

i) Zone of Danger: P was in zone of danger due to D’s negligence 
ii) Zone of Danger + : above and relation to victim

iii) Foreseeability – Gammon v. Hospital of Maine
10) Duties Relating to Economic Harm 
a) Court is generally unwilling to provide liability for purely economic harm due to the scope of risk. 
i) Nycal v. KPMG – P buys X Corporation on the reliance of audit report by D commissioned by X. P sues accountant D for misrepresentation after X goes bankrupt. Court will not hold D liable for a report they wrote that will be passed around for an indeterminate amount of time. 
ii) 532 Madison v. Finlandia Center – P suffered economic harm when D collapsed a wall that shut off business for weeks. P did not suffer any physical injury. Court will grant liability, uses Palsgraf case to analogize, damage was beyond the scope and will not open P up to crushing liability.
11) Respondeat Superior – An employer is liable for any negligent acts of employees within the scope of employment. We determine scope by looking at: 
i) Christensen v. Swenson
· Must be job-related and not personal
· Within time and spatial boundaries of job – you can extend this beyond the perimeter of plant

· Employee’s conduct is motivated in part by employer’s interest. 

ii) Employer can be found liable whether or not he is at fault.
iii) But if employee is not found liable, employer cannot be found liable.

iv) But if you can pursue under respondeat superior (if it was outside of the scope of employment), you can go after employer if:
· Failure to control act of employee in presence
· Negligent hiring
12) Independent Contractors – An employer is generally not liable for conduct of independent contractor even in the scope of the contract. The reasoning is the employer has no right to control the manner of performance. 
i) But if employer negligently hires independent contractor, he is liable.
ii) For health care providers, they can be liable under the apparent agency theory. Reasoning is patient’s lack of choice. Roessler v. Novak.
· Contractor creates representation of employee
· P relies on that representation

· A change in position of P on reliance of representation

C) BREACH OF DUTY – Conduct or lack of that exposes other to unreasonable risk of harm. You have to determine i) what happened and ii) if D acted unreasonably. 
2) Permissive Inference – Use facts to infer a breach
3) The Balancing Test – Is D conduct’s unreasonable, did the risk outweigh societal benefit? Holme’s note after Hammontree says to let loss from accident lie where it falls. Risk of epileptic shock is small compared to benefit of people having freedom to travel.

4) Rebuttal Presumption – Assume that breach happen and D has to rebut it. 

5) Res Ipsa loquitur – the thing speaks for itself

a) Accident would have not occurred without negligence

b) Negligence was a duty D had to prevent against P
c) P did not contribute to D’s negligence; negligence was in exclusive control of D.
i) Byrne v. Boadle – Flour crate hits pedestrian

ii) McDougald v. Perry – Spare tire coming loose
iii) Ybarra v. Spangard – medical malpractice (maybe a too bit expansive but is good law in CA)
iv) States v. Lourdes Hospital - Expert witness to fill an information gap to make res ipsa is allowed according to restatement of torts. In a specialized society, we need to fill information gap so laymen can make a res ipsa judgment. 

6) Constructive Notice - legally presumed to have knowledge of something, even if they have no actual knowledge of it should the danger be noticeable and has been around for an adequate amount of time
b) Negri v. Stop & Shop – can be inferred baby food was on floor for 2 hours

c) Gordon v. American Museum of Natural History – P did not show wax paper had been there for long

7) Modus Operenedi for Business 
a) MO of operation created a foreseeable harm
b) D acted unreasonably in taking care of this harm

8) Custom Standard – Can be taken into account but not decisive on its own.
d) Trimarco v. Klein – jury can determine if landlord failed his duty to make sure shower glass door was up to industry standard

e) Andrews v. United Airlines – Jury can determine if airline failed duty to make sure overhead bins was not up to standard. In California, common carriers are still held to the utmost care. An airline is a carrier. 
9) Negligence Per Se - an act is considered negligent because it violates a statute (or regulation). In order to prove negligence per se, the plaintiff must show that: 

f) the defendant violated the statute

g) the statute is a safety statute 

h) the act caused the kind of harm the statute was designed to prevent (MT exam: NPS can’t be applied because though the acid consumption is a safety standard, it does not apply to slip and fall. 
i) the plaintiff was within the zone of risk.

i) Martin v. Herzog – Plaintiff did not follow a statute of turning on headlights which was designed for safety

ii) Tedla v. Ellman – law designating direction of walking on sidewalk was not passed for safety.

D) CAUSE – D’s conduct must be the 1. actual cause and 2. proximate legal cause of P’s injuries

1) Actual Cause

a) But for cause – If P would not have been injured but for D’s negligent acts

i) Do not have to be 100% certain
· Stubbs v. City of Rochester – P does not have disprove every alternative cause, only provide enough evidence that but for contamination, would have not contracted typhoid.
· Zuchowicz v. US – P did not have to prove 100% certainty that danocrine caused wife’s death but more likely than not. 
ii) Daubert Factors (used for admitting testimony establishing causality)
· Whether method has been and can be tested using the scientific method
· Whether it has been peer reviewed (Less stringent, Frye standard wanted it generally accepted by scientific community)

· Margin of error using scientific method
· Other factors that are appropriate to case
b) Concurrent liability – When P is injured and would not have happened without concurrence from both 2 or more Ds, then all Ds are liable though P can choose who to sue
c) Successive Tortfeasors – When a succession of harm befalls plantiff and is unable to apportion blame, the burden is on defendants to prove they were did not case injury.
d) Substantial Factor – Use when but for test would fail for both concurrent acts would have caused result independent of each other. 
e) Unknown Defendant – When there are several negligent defendants but P knows only one of them injure him, we hold all D liable and shift burden to D to prove they were not cause
i) Reasoning is Ds have more information to ascertain injurer than P

ii) Summers v. Tice – Unknown who shot P with shotgun so hold both Ds liable.
iii) Market share liability – only used for DES cases

· Hymowitz v. Eli Lily – P unable to identify D and many D have left the market. Court will allocate damages on national market share, whether or not you can prove you didn’t cause damage. But if you didn’t market DES as pregnancy drug, you’re not liable.
f) Loss of a chance – You can recover if you can prove more likely than not (50% or more) you would have not lost that chance if not for the D’s medical  negligent conduct.
i) Damages may be proportional to success rate

· Alberts v. Schultz – If success chance is 50%, P would get 50%.
ii) Some courts are willing to give 100% if you success chance is 50% or more.
2) Proximate Cause – Determines who should bear loss for unexpected injuries or for expected injuries caused in unexpected ways. It’s a policy question of how far we want to extend causality.
a) Determine if it is unforeseeable plaintiff, manner or result. Then determine if result and manner was foreseeable. Remember if it is an unforeseeable plaintiff, you lose if you use the Cardoza view. 
b) Direct Causation – Lack of intervening acts

i) Foreseeable results lead to liability
ii) Manner is irrelevant, ask if result was unforeseeable. If result was foreseeable, liability will apply. 
· Exception is if manner is highly extraordinary, then the court will split.
iii) Unforeseeable Results is usually no liability
· Most courts subscribe to the Wagon Mound view. Highly unforeseeable that that dock work would light oil on fire that had extremely high flash point. 
· If the results are unforeseeable, you can get them under the direct consequence rule. Some courts subscribe to the Polemis view. Even though it’s is unforeseeable a dropped plank would start a fire, you are the direct consequence and would be held liable.
· Koehler v. Waukesha Milk – Unforeseeable broken milk bottle would result in death but still liable. 
iv) Egg-shell plaintiff – Unforeseeable extent of injury
· Benn v. Thomas – Foreseeable result but unforeseeable extent of injury. You take the defendant as you find him. P died from a minor rear-end. D is responsible for the full extent of injuries.
c) Indirect Causation – when an intervening force comes into play after D’s negligence which extend or combine to produce the injury.
i) Whether if the intervening force was foreseeable or not, D is generally liable if results are foreseeable.
ii) Remains true even if manner was unusual. 

· A tells a kid to give C loaded gun. Kid drops it on D’s foot and gun shoots C. A responsible to C because foreseeable he was going to get shot, though in a strange manner.
· Courts split when the manner is truly extraordinary. 

iii) A dependent intervening force is an act of 3rd person in a normal response to D’s negligence. 
· If it is a normal response, it is deemed foreseeable. 
· D’s negligence sends P to the hospital. Surgeon is negligent. D is responsible for surgeon’s negligence as well. 
· But if surgeon is reckless, intentionally maims, or does an unrelated operation, D is not liable for surgeon. 
iv) Harm within the Risk

d) Unforeseeable Plaintiff
i) Cardoza view – No liability to unforeseeable plaintiff. Liability must be limited by time and space.
ii) Andrews view – You may find liability depending on several factors. More concerned with fairness to D than practical politics.
· Directness of connection between act and harm.
· Natural and continuous sequence between act and harm
· Forseeability of harm
· Remoteness in time and space
III) DEFENSE AGAINST NEGLIGENCE

A) Contributory Negligence

1) Baltimore & Ohio Railroad Co. v. Goodman

a) Goodman contributed to his own negligence by not slowing down and taking precautions against a train he knew frequented the RR tracks.

B) Comparative Negligence – Virtually adopted by all states, damages are split according to fault percentage
1) Pure Comparative Negligence (CA & NY) – you can recover your percentage even if your negligence exceeds that of the defendant 
a) P is found to be 90% at fault. P can still recover 10%. 

2) Partial Comparative Negligence – P cannot recover if fault passes some threshold level. It could be 49%, 50%, or some higher number.

3) Avoidable Consequence – Plaintiff’s unreasonable failure to mitigate damages caused by defendant’s negligence will serve to decrease P’s damages
a) P was told by his doctor to lose weight to mitigate back pain. P doesn’t. D hits P with a car which cause further back pain. P’s damages can be cut due to extent he failed to exercise.

C) Negligence Per Se – Failure to follow law
1) Martin v. Herzog – Plaintiff did not follow a statute of turning on headlights which was designed for safety

D) Assumption of Risk – If P expressly or impliedly consents to harm from a particular risk, then recovery is barred. 
1) P must i. recognize and understood danger and ii. voluntarily chose to encounter it. Knowledge is subjective, it is what P knew, not what he should have known. 
a) Murphy v. Steeplechase – P recognized and understood danger of the flopper ride from observation and chose to ride it. He cannot recover.
2) Counter-Defense

a) As deemed by Public Policy, usually because of unequal bargaining power.
· You can recover from hospital even if you assume a risk into going into a hospital
· Dalury v. S-K-I, Ltd. – Though P signed a waiver, court rules that ski resorts serve a public function of leisure so P can recover. D also has power of control to keep facilities safe.
· Adhesion contracts where one party has near dominance of bargaining power
b) You cannot waive gross negligence, recklessness, or intentional harm.
c) Trunkl Factors – For exculpatory agreement for express assumption of risk. 
· It concerns a business suitable for public regulation
· Service is of great important for public

· Party holds self out to perform for public

· Party exculpated possesses decisive bargaining advantage

· Contract is standard with no option to obtain additional protection

· Purpose is under control of seller, subject to seller carelessness.
3) Primary Implied Assumption of the Risk
a) Knight – you assume the risk that you’re going to get your hand step on in a football game
b) CA firefighter rule – They can’t sue if they get hurt firefighting. They’re a licensee.
· Exception is danger such as hole in floor you don’t warn them about or
· Fire arising out of arson you started.

· Or it was intent. 
IV) JOINT & SEVERAL LIABILITY

A) Several liability – where parties are only responsible for their respected negligence.
1) If A accidently shoots V in the left leg and B accidentally shoots V in the right leg, each party is responsible for their respected leg

B) Joint and Several liability – Insolvent driver runs over boy. Crossing guard may have been able to prevent it and is found 1% at fault. But because the driver was insolvent, the city had to foot the bill. The city can sue the driver for the 99% but unlikely since he’s insolvent.
1) Arguments against J&S

a) Unfairly burdens one party if they can pay and the other can’t
b) Creates incentives for attorneys to look for deep pocket plaintiffs

2) Argument for J&S
a) Defendants are in best position to divide the proportion among themselves.

b) No reason to involve P and increase his cost. 
V) STRICT LIABILITY

A) Animals
1) Ask if animal is domestic or wild
2) Domestic – ask if the injury was a result of a normal dangerous propensity or an abnormally dangerous propensity
a) Normal Dangerous Propensity – strict liability does not apply because the benefits of having domestic animals outweigh danger. You can still go for negligence. 
b) Abnormal Dangerous Propensity – Ask if the owner knew of animal’s abnormal dangerous propensity (subjective).
i) If owner had knowledge, owner is strictly liable.

ii) If owner does not know, no strict liability unless there is a statute. Determine if there was negligence.

· Under CA law, all dog bites are held strictly liable with or without owner’s knowledge. 
3) Wild animals – ask if injury resulted from animals dangerous propensity

a) If yes, strict liability

b) If no, no strict liability. Go for negligence.

c) Zoos are held to a negligence standard, though it is higher than a regular person, due to the social utility of zoos

4) Trespassing livestock – the possessor of any livestock trespassing on land or chattels is strictly liable for the trespass and any harm.
B) Abnormally Dangerous Activities – one who maintains an abnormally dangerous condition or activity or engages in such activity that presents an unavoidable risk of harm is strictly liable even if he has exercised reasonable care.
1) Definition of abnormally dangerous activity comes from Rylands v. Fletcher, and restatements. 
2) Rylands v. Fletcher (1868) – a person who brings something onto his land that involves a “non-natural use” of the land is likely to cause substantial damage should it escape will be held strictly liable if it in fact escapes and causes harm. 
3) Application under 1st Restatement – ultrahazardous activities that involved a risk of serious harm to person, land, chattels that could not be eliminated by exercise of utmost care and was not a matter of common usage.
a) Sullivan v. Dunhum – blasting operation sending tree onto highway

4) Application under 2nd Restatement – uses the term abnormally dangerous and has 6 factors to be used and balanced. 

a) Whether the activity involves a high risk of harm

b) The gravity of that risk

c) Whether the risk can be eliminated by the exercise of reasonable care

d) Whether the activity is a matter of common usage

e) Whether the activity is appropriate to the place where it is being carried on

f) The value of the activity to the community

· 2nd restatement is more lenient and offers escape from strict liability through its 5th and 6th factors.

· Indiana Harbor Belt Railroad v. American Cyanamid – Posner noted that the chemical was not abnormally dangerous, that the risk can be eliminated through reasonable care to prevent leakage. Activity is matter of common usage, it was appropriate because all railroads run through major city hub, and it has great value to the community.
C) Scope of Liability

1) Duty Limited by Foreseeability
a) Duty owed only to foreseeable plaintiffs – Though in negligence, the opinion is split, it is pretty unanimous in strict liability that plaintiff has to be foreseeable by a reasonable person
b) Duty limited only to foreseeable hazards – a blasting operation that causes minks to eat their young was not a foreseeable manner of harm.

2) Actual Cause and proximate cause is same as negligence
D) Defenses
1) Contributory Negligence is no defense unless:
a) P knew of danger and his contributory negligence was the cause of the incident

· Truck carrying explosives with stay away sign is passed by negligently driver

2) Comparative Negligence – it can reduce P’s damages to the extent that P was responsible
3) Assumption of Risk – any voluntary encountering of a known risk

a) Teasing a tiger 

E) Policy Considerations
1) Enterprise Liability - a legal doctrine that holds enterprise should bear the risk of accidents it produces because of its ability to compensate victims and is more responsive to safety incentives than victims.
a) A goal of strict liability is to spread loss amongst a broad class of person. Loss should be spread amongst a collective, not among an individual.
· Isn’t this is what insurance is for?
b) To reduce risk through incentives.
· Strict liability does not respond to incentives better than negligence.

· It doesn’t deter because jury damages are inconsistent

c) Loss allocation/internalization - You internalize the cost within the company rather than have the public pay for it. You send a signal to the company that these accidents are going to be expensive and they better find a way to fix it or do it less.
· Drawback is we take money away from company to progress and come up with new products, killing their competitive edge in a global market where other countries don’t have a heavy liability system.

d) Administrative Efficiency – save court time and resources since we don’t concern ourselves with fault
e) Fairness – you compensate those you harm. 
· Is it really fair to make society pay the increased prices in response to paying off the few who are harm in abnormally dangerous activities?
2) Posner Economic Analysis of Law

a) Strict liability should be held when the harmer has the most power to control the activity-level and victim has little power to control injury, even with due care.
· Penalizes efficient conduct because defendant has no incentive to take due care because they are liable regardless of fault.

· Encourage inefficient conduct if burden of due care is greater than the damages for liability

b) Negligence standard should be held in situation where victim has power to control risk of injury by taking due care.
VI) Product Liability – liability of a supplier of a product for physical harm to person or property caused by defects in the product. 
A) You have product liability under intentional tort, negligence, strict liability, and UCC.
B) Intentional Product Liability
1) A manufacturer or supplier who sells a product he knows is defective/dangerous without warning will be held liable for battery for any injuries to a person.
a) As long as he is “substantially certain”, he will be held to have intended the results.

b) Punitive damages are available.

C) Liability based on Negligence
1) Duty - Limited Extended to Foreseeable Harm to Foreseeable Users
a) Before MacPherson v. Buick, manufacturer was only liable to someone they had privity with. 
b) MacPherson v. Buick (1916) – P was injured from a defective wheel manufactured by a subcontractor that D Buick hired. Court rejects privity argument and holds D to an objective standard of foreseeability for harms foreseeable to all future users. 
2) Further Expansion of Scope of Liability
a) Besides negligent manufacturing, courts have also extended it to negligent design
i) A subcontractor has no duty to inspect the design of a contractor unless:
· they are so obviously dangerous no reasonable person would follow them.
b) Bystanders - Though MacPherson said they were only liable to foreseeable users, courts have extended liability to all persons foreseeably within the scope of use (pedestrian injured by defective automobile)

c) An assembler of components manufactured by others is responsible for those defective components, even if they were not discoverable 
3) Dealer or Middleman owes no duty to inspect unless they have reason to know of danger. Then they are to inspect and warn. Examples are
a) Goods are purchased from unreliable source of supply

b) Danger is not labeled by manufacturer on a product that should be labeled

c) Complaints from other customers

d) Goods which people customarily rely on dealer to inspect (cars). 

· A dealer’s negligence does not excuse manufacturer liability. If a manufacturer releases a defective product, the dealer’s failure to inspect is a foreseeable intervening force and manufacturer will still be liable.

· But if a dealer knows of a danger and choose it to sell it anyway, manufacturer will not be held liable because dealer’s culpability is seen as an unforeseeable intervening force. 
4) Cause
a) Actual Cause
b) Proximate Cause – if your defective car breaks down and you get raped, this is not foreseeable.

c) Res Ipsa loquitar is allowed

i) Escola v. Coca-Cola Bottling – a coke bottle does not normally shatter in a waitress’ hand. 
5) Damages
a) Personal injury

b) Property damage – Though MacPherson only dealt with personal injury, court has extended this to property damage

c) Punitive damages are available

d) Purely economic losses are not recoverable

6) Defenses – same as negligence
a) Contributory
b) Comparative

c) Assumption of Risk

D) Strict Liability – Courts have been pushing this because D is better able to bear risk, negligence may not be adequate due to difficulty in proof, and incentive for safer products.
1) Figure out liability and then defect: 
a) Liability – Defect was caused by D and the defect was the cause of the injury

2) Manufacturing Defect – product not in condition intended when it left D’s control. This really is strict liability.
3) Design Defect – Condition intended but design is defective in the sense that it poses an unreasonable risk to consumer. They call it strict liability but analyze it under negligence.
a) Crashworthiness Doctrine – can be liable for failure to design that would minimize foreseeable harm caused by other parties or conditions

i) Camacho v. Honda (1987) – Court held it was a jury issue if Honda breached its duty in failing to install leg guards that may minimize harm

b) Feasible Alternative Test – can you remove the defect without serious impact on utility and price
i) usefulness of product
ii) likelihood and seriousness of injury
iii) feasibility of safer alternatives
iv) ability to make safer without impairing usefulness, choice, or adding excessive cost
v) user’s ability to avoid danger
vi) user’s anticipated awareness of inherent danger
vii) feasibility of spreading loss through insurance/price
· In CA, manufacturer has burden of proving design’s benefits outweigh risks
· Camacho v. Honda – Jury must decide if installing leg guards will drastically change the purpose and other factors of the motorcycle

· VW – The VW bus does not have a front engine to protect legs because that is the appeal of the bus. 

c) Consumer Expectation Test – a design is defective if product did not perform as safely as an ordinary consumer would have expected
i) Camacho v. Honda – the dissent believed it should have gone under the consumer expectation test because laypeople has common knowledge about motorcycles
ii) Soule v. GM – the layperson does not possess enough knowledge of a design of a car’s left front quadrant to know how to expect the suspension will act when it is hit by another car.
d) For whatever test you use under design defect, remember to analyze D’s conduct. 
i) If D does not know of defect and could have not reasonably foreseen the dangers, there is no strict liability.

ii) If they could have not foreseen the defect but later come into knowledge of it, they must

· Take reasonable steps to warn earlier purchasers
· Fix the products or put warnings on it

· Or may withdraw the product altogether
4) Inadequacy of Warning

a) Inadequate warnings will make a product defective when dangers are not apparent to consumers and users. The danger must be something that a reasonable user would have no reason to expect or anticipate. 
b) 3rd Restatement: When the foreseeable risks of harm imposed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings . . . and the omission of the instructions or warnings renders the product not reasonably safe.
i) If the danger is obvious (stairs without signs that says to hold on to handrails), no warning is needed. 
ii) If a product is unavoidably unsafe but is not defective in manufacturing or design, warning is probably unnecessary. 
· Under the consumer expectation test, a motorcycle probably doesn’t need warning

· Under the feasible alternative test, maybe a motorcycle needs warning 
c) Adequacy of the warning should include

i) the scope of the danger
ii) the extent of the harm

iii) the consequence and reason of following warning

d) Scope of Liability
i) Manufacturers, retailers, and distributors who causes the product “to enter or passes it on in the stream of commerce” are liable.
· Vandermark v. Ford – A dealer can be responsible for a defective car for they are integral part of the marketing enterprise. 
ii) Assembler of defective component parts supplied by others is liable. The supplier is also liable.
iii) Courts are split on sellers of used products. It depends on the purchaser’s reasonable expectations. 
· Purchaser does not reasonably expect for used good to have defects that causes it to blow up
· Flip side, Purchases cannot reasonably expect used goods to be free of defects
iv) Noncommercial sellers whose normal business is not selling is not liable

v) Parties who may invoke liability
· Ultimate user or consumer
· Bystander because they didn’t get a chance to inspect and since manufacturer is in the best position to compensate, no reason why bystander shouldn’t be included.
vi) All Foreseeable Misuse or Modification
· Liriano v. Hobart Corp. –it is foreseeable that people would modify a meat cutter
· Hood v. Ryobi – Though warning did not include flying saws due to modification, it was unforeseeable since there has been only 2 incidents and cost-benefit of having another warning for a rare occurrence
e) Liability Only Applies to Product

i) These include products that are natural, does not require it to be manufactured
ii) It does not include service (doctors, pharmacist)

· Royer v. Catholic Medical – Though the hospital sold the prosthetic knee, its predominant purpose is to provide medical services
iii) Does not apply to products with intangible content that are forms of expressions

· Games, books, movies, how to books for eating mushrooms
f) Causation
i) But-For Causation - same as negligence
· Some courts have adopted Heeding Presumption – if there is a warning, courts will presume you would have heeded that presumption
· But if D can prove that if P would not heed warning even with adequate warning, D is not liable

ii) Proximate Cause

· Hood v. Ryobi – Though warning did not include flying saws due to modification, it was unforeseeable since there have been only 2 incidents. 
g) Defenses 

i) Comparative Fault 
· Failure to exercise reasonable care or to guard against it. GM v. Sanchez – P did not take due care when he failed to properly park his car and it rolled into him.
· Crashworthiness – If P is hurt in an accident totally his fault and sues for enhanced injuries due to lack of features, courts may reduce recovery by his fault percentage.
ii) Assumption of Risk – One who knows of risk and unreasonably continues to use it. It’s really proximate causation. 
· Because of the nature of strict liability, court does not really like primary assumption of the risk and instead folds secondary assumption of the risk into comparative fault.
iii) Preemption
· Geier v. American Honda – P sues Honda for not installing airbags. Her claim is pre-empted by federal regulations that allowed manufacturers to opt out of air bags and add in seat belts instead. Policy of promoting seat belts.
iv) The learned intermediary – manufacturers are not liable if they communicate warning to pharmacist and pharmacist fails to communicate to parties. 
· This does not apply if what was communicated is inadequate or wrong

v) The “sophisticated user” defense: a manufacturer is not liable to a sophisticated user of its product for failure to warn of a risk, harm, or danger, if the sophisticated user at the time of injury / exposure knew or should have known of that risk, harm, or danger.
VII) TRESPASS – Trespass to Land, Trespass to Chattel, and Conversion of Chattel
A) Trespass to Land - One can commit a trespass by (1) intruding on property (land) without permission or privilege; (2) remaining on property without permission or privilege (e.g., once consent to remain on the property has expired); or (3) causing someone or something else to intrude or remain on land without permission or privilege. Airspace counts as long it is under normal flight altitude. 
1) Act must be volitional – If D pushes X onto P’s land, X did not trespass though D can be held liable
2) Intent – D must have intended that act that caused the intrusion. The definition of intent here is different from common usage.
a) If I intend to trespass onto neighbor’s property with a belief (reasonable or unreasonable) that it is mine, I have trespassed with intent.
b) Knowledge is sufficient – If I build a Jenga tower with knowledge that it might fall into neighbor’s yard even if I don’t intend it to, and it does, I have trespassed with intent.

c) If you can’t get intent, you can go for under negligence but you have to prove damages.
d) If you can’t get intent, you can get strict liability if it was an abnormally dangerous activity – blasting rocks.

e) Transferred intent applies

3) Plaintiff must be in possession

a) Even a wrongful occupier (adverse possessor) may maintain a trespass against an intruder (Rest. 2d § 157)

4) Causation – Trespass must be caused by D and some force set in motion by D
a) Harm does not have to be foreseeable

i) Baker v. Shymkiv – confrontation with trespasser caused D to have a heart attack. Reason is they want intentional trespasser to compensate.
5) Damages

a) Damages do not need to be prove in intentional trespass.
b) Damages must be proved in negligent trespass.

c) Traditionally, intrusions had to a corporeal solid (not gas, vibrations, sounds were treated as nuisance)
i) Some court still hold trespass has to involve solid matter

ii) Some courts allow it but you have to show damages

iii) Some courts allow it and damages are unnecessary 

· Martin v. Reynolds (OR) – Aluminum fumes can be considered trespass because it’s really matter when you look at scientific knowledge. 
B) Trespass to Chattels

1) D makes a volitional act that results in the dispossession of or damage to the chattels of another
a) A chattel is something that is human and cannot be moved. Think of something that is tangible and can be identified.
b) 2nd Restatement, § 218 - one who intentionally intermeddles with another's chattel is subject to liability only if his intermeddling is harmful to the possessor's materially valuable interest in the physical condition, quality, or value of the chattel, or if the possessor is deprived of the use of the chattel for a substantial time, or some other legally protected interest of the possessor is affected. 
c) Dispossession refers to D’s assertion of proprietary interest in the chattel over the interests of the rightful owner such as barring owner’s access.

d) Intermeddling is other conduct that does not challenge owners interest but intermeddling such as throwing a stone at property
2) Intent is the same as trespass to land. There is a trespass to chattel even if there was a mistaken belief or had knowledge but didn’t intend.
a) If A intentionally uses B’s lawnmower, mistakenly (but reasonably) thinking that it is his, and in doing so, wears down the mower’s blades, A is liable to B for trespass to chattels. Exactly the same outcome would result if A’s mistake about ownership was unreasonable.
b) If you can’t get intent, you can try for negligence or strict liability.

c) Transferred intent still applies.

3) Plaintiff must be in possession of chattel

4) Trespass must be caused by D’s act or motions of events caused by D.

5) Damages
a) If D causes dispossession of chattel (deprive of use), damages can be recovered (such as rental value) even if no harm came to chattel.
b) If D intermeddles (interferes with chattel), you have to show actual damages to chattel.
i) Intel v. Hamdi – Though D’s e-mail interfered with worker’s, it did not cause any actual damage to Intel’s system. 
C) Conversion of Chattel - Conversion exists when the defendant, acting intentionally, so substantially interferes with the plaintiff’s ownership of property that it’s fair for the defendant to pay the plaintiff the full value of the property. 
1) Intent – same as above.
a) If A, an auctioneer, is given property by B, and reasonably (or unreasonably) but incorrectly believes that B owns it, and then proceeds to auction it away, A is liable to the true owner for conversion. The theory being, A intentionally performed an act that resulted in the true owner being dispossessed from her property.

b) A gives B, a bank, a bunch of bearer bonds, and B’s employee negligently loses them, A’s remedy lies exclusively in negligence, not conversion. This result follows because B never intentionally performed an act hostile to defendant’s possessory right.
2) When does Dispossession becomes Conversion? 
a) duration of hostile control
b) whether the defendant acted in good faith in coming into control or possession of the property (fraud)
c) the extent of harm done to the property

i) Destroying or significantly altering the chattel will suffice
d) the resulting inconvenience and expense to the plaintiff
3) Plaintiff has to be in possession

4) Causation
5) Damages 

a) No nominal damages unlike trespass of land

b) You can get a replevin to have it returned to you. 

c) Forced sale damages - D must purchase chattel at market value and give damages for time for dispossession (time and money P used to replace chattel). 
VIII) NUISANCE
A) Is it a public or private nuisance?
1) A “private nuisance” is a nontrespassory interference with the plaintiff’s interest in the use or enjoyment of her property.

a) Keep in mind that nuisance can be a trespass as well. Blasting rocks that falls on land is a trespass while the noise from blasts is a nuisance

b) Keep in mind that some courts have included microscopic particulates such as aluminum and sound since e=mc2 as trespass. Martin v. Reynolds
2) A Public Nuisance is an act that causes inconvenience or damage to the public in the exercise of rights common to all, or in the enjoyment or use of common property. 

a) Traditionally, only a state-acting through a public officials- had standing to sue
b) A private individual may sue only if she suffers an injury that is “peculiar in kind.”
i) 532 Madison v. Finlandia Center – P did not suffer any injuries that were peculiar in kind that was different from the hundreds of other businesses that had to deal with the economic harm.
ii) Hudson v. GE – P suffered a peculiar in kind harm with polluted fish since it was P’s livelihood. 
iii) Most courts limit individual environmental suits to damages they personally sustain, because environmental pollution is a public policy concern that should not be deal with in litigation between private parties. Boomer v. Atlantic Cement
3) ELEMENTS
a) There is intentional nuisance, unintentional but negligent, and strict liability arising from abnormally dangerous activities or animals. 
b) The invasion must result in a substantial and unreasonable harm to use and enjoyment of land. 

i) Substantial means it must be something a reasonable person would take offense at. The eggshell plaintiff rule does not work here. An overly sensitive person would not win unless the reasonable person was also offended.
ii) Unreasonable is the harm must outweigh the justification for the nuisance. Factors to consider are:
· The suitability of the invading use to the neighborhood
· The values of the respective properties

· The cost to the defendant to eliminate the conditions complained of

· The social benefits from allowing the condition to continue

iii) Though an interference need not directly damage the land or prevent its use to constitute a nuisance for private plaintiffs have successfully maintained nuisance actions against airports for interferences caused by noise, smoke and vibrations from flights over their homes and against a sewage treatment plant for interference caused by noxious odors (Koll-Irvine Property Owners Ass’n v. County of Orange (1994) 24 Cal.App.4th 1036, 1041), the majority of other jurisdictions that have considered the issue hold that a nuisance claim requires a physical presence or an interference with the plaintiff's use and enjoyment of the real property which is separate and apart from the diminution of the property's market value.”
· What bucks this trend is some funeral home cases have allowed recovery just for the depressed feeling of the neighborhood. Mitchell v. Bearden
c) Causation

i) If it’s intentional, it’s the same as battery
ii) If it’s negligence or strict liability, it’s the same as negligence.

d) Damages
i) Compensatory
ii) Punitive if it is willful and malicious

iii) Emotional damages may be available. But you cannot use an emotional distress claim to prove that there was a nuisance.
iv) Entitlements – Boomer v. Atlantic Cement: D can buy entitlements to continue polluting
v) Injunctions

4) Defenses
a) Intentional – contributory negligence is not available

b) Negligence – Either comparative or contributory negligence is available.

c) Strict liability – comparative negligence is available.
d) Assumption of Risk is available to all 3 types
i) Consent is a defense to all the types

ii) Coming to a nuisance is generally not a defense. Thus P can still sue whether or not she had knowledge when coming into 
· Moving to an area to sue will bar the lawsuit (Rest. 2d § 840D)
· If the test gives evil Lexcorp P wanting to sue Kents for nuisance, do not feel sorry for Kents. Consider the substantial and unreasonable standard. 
IX) INTENTIONAL TORTS TO THE PERSON – Battery, Assault, False Imprisonment, Intentional Emotional Distress
A) Battery
1) Act – A volitional movement by the actor.
a) Unconscious act is not volitional

b) Reflexive/instinctive action are not volitional

i) The court has held stretching out hands to brace for a fall is volitional because mind understands what is going on and conscious decision to brace for fall
c) Mentally incompetent people and kids are still capable of volitional acts and will be held liable

i) Garratt v. Dailey – 7 year old kids understand the consequences of pulling a chair underneath his aunt.
2) Intent – D acted with intent to inflict a harmful or offensive touching 
a) Subjective Substantial Certainty test – D must desired a harmful or offensive touching or believed that such a touching was substantially certain to result from his act. Garratt v. Dailey
i) A kid who pushes another kid may not have intended broken arm but is liable if they believed that the touching was offensive or substantially certain it might result in broken arm. 
ii) Test is subjective must ask what the person believed or intended, not what the reasonable person would have believed or intended. 

b) motives are immaterial

c) Transferred intent applies

i) If D intends to hits X and accidentally hits P, D is liable to P. 

3) There must be harmful or offensive touching
a) Harmful – a touch is harmful if it injures, disfigures, or causes pain
b) Offensive touching – it is offensives if it would offend a reasonable person sense of personal dignity

i) Eggshell plaintiff rule does not apply - Wishnatsky v. Huey: Though a door getting slammed on P who was overly sensitive, it would not offend the reasonable person. 
· Exception: If D knew of hypersensitivity to a substantial certainty, D can be held liable. Rest.2d §27
c) Plaintiff does not need to be aware of touching at time of incident
d) Touching of an extension of a plaintiff is enough such as a hat or camera. Picard v. Barry Pontiac. 
4) Causation – direct or indirect result
a) Must be caused by D’s actions or some force that the action set in motion.
i) D is liable if D intends to throw a rock at P but misses, setting off an avalanche.

ii) D is not liable if he chases P into a field where P is struck by lightning. D did not cause lightning.

5) Damages
a) Nominal damages can be given for offensive touching even if no harm occurs.
b) Compensatory damages – pain or suffering, disfigurement, medical bills, lost wages

c) Punitive Damages
B) Assault -“An actor is subject to liability to another for assault if (a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and (b) the other is thereby put in such immediate apprehension.” Rest. 2d. § 21
1) There must be a volitional act; words generally are not enough except in certain circumstances.
a) Threatening to kill someone is usually not enough but a movement towards reaching for a gun is enough.

b) It is flexible though. Telling a blind guy he will die is enough without any movement. 
c) If you can’t get them for assault, you can still get them for emotional distress

2) Intent 
a) D intended to inflict a harmful or offensive touching on the plaintiff or put the plaintiff in apprehension of an imminent harmful or touching.

b) Intent is measured by desire or subjective belief of substantial certainty
c) Transferred intent applies as well

3) Apprehension – D’s intentional act must have placed P in apprehension of imminent harmful or offensive touching of her person. It is subjective. 
a) P actually has to be aware and appreciative of  fact

i) D did not commit assault if P did not know a gun was pointed at him.
ii) D did not commit assault if P mistakenly believed gun was unloaded and laughed at D.

iii) Apparent Ability is sufficient – P is apprehensive of D who brandishes unloaded gun. 
b) Fear is not required, only need to be placed in subjective apprehension. It’s sufficient if the plaintiff believes that the contact will occur unless stopped by self-defensive action, flight, or intervention of an outside force.
i) Apprehension can occur when a 250 lb man is threatened by a lightweight if the man subjectively believes in imminent harmful or offensive touching. 
c) Threats must be made to actual person, not family members or property
i) Get them for emotional distress if this happens

d) Threat must be immediate, future threats usually insufficient
e) Conditional threats are usually sufficient, assuming the threat is not privileged (such as defending from a burglar)
f) Words can negate threat
i) I would shoot you if I can only afford the bullets

4) Causation –same as negligence.
a) But for

b) Proximate

5) Damages – same as battery
a) Nominal can be given as well

C) False Imprisonment - An actor is subject to liability to another for false imprisonment if (a) he acts intending to confine the other or a third person within boundaries fixed by the actor, and (b) his act directly or indirectly results in such a confinement of the other, and (c) the other is conscious of the confinement or is harmed by it. Rest. 2d, §35
1) A volitional act that caused the confinement of the plaintiff. 
a) Words alone are sufficient

2) Intent- D must have intended to confine P

a) Intent is measured by desire or belief in substantial certainty test
b) Transferred intent applies as well
3) Confinement – act that result in confinement of P within boundaries fixed by defendant for some time. Restricted to a limited area without knowledge of a reasonable means of escape. 
a) What constitutes confinement?

i) It must be some specific area where the plaintiff is completely confined by D’s acts.
· If D blocks a highway and P can back out and go some other way, it is not confinement because it isn’t complete. 
ii) No reasonable means of escape are available and known to P

· P has no duty to search for means of escape

iii) Plaintiff has to be aware of confinement at the time of confinement unless harm occurred from the confinement
b) How to cause confinement 

i) Physical force upon P or P’s immediately family
· If D holds P’s kid hostage demanding P stay, that is confinement
ii) Threats to P. P’s family, or P’s property
· Future threats are not sufficient
iii) Defendant’s assertion of legal authority (arrest)
4) Causation – The confinement must have been caused by D’s intentional act or some force set in motion by D.
5) Damages
a) nominal damages are recoverable upon completion of confinement

b) Compensatory damages for injuries, loss of earnings 

c) Punitive damages

d) If P is unaware of confinement at the time, P has to prove actual harm

e) Injuries are recoverable only if from reasonable means of escape

i) I will be released in one minute but decide to jump out of an open window to escape. Not recoverable
D) Intentional Infliction of Emotional Distress
1) Conduct by D must be extreme and outrageous, exceed bounds of decent behavior set by community - Wolmack v. Elridge
a) Words alone are sufficient, though conduct, gestures and actions work as well
b) Totality of circumstances, not just isolated incidents, are taken into account to determine whether it was extreme and outrageous
c) Petty insults are not sufficient though racial slurs are becoming acceptable due to changing community standards
d) Common carriers and public utilities are held to a higher standard so they can be liable for simply gross insults
2) Intent – D must have intended or must be reckless to cause severe emotional distress or mental anguish to P. 

a) Eggshell plaintiff rule – D can be liable for sleeping with P’s wife knowing P is emotionally unstable
b) There is no transfer of intent. If P wants to bring suit for D’s conduct against immediate family member, then:

· (1) the defendant, through extreme and outrageous conduct, intentionally or recklessly caused severe emotional distress to the plaintiff; and (2) the plaintiff was present at the time the defendant engaged in said conduct. Here, most courts require that the defendant KNOW that the plaintiff was present at the time, regarding it as essential to show that the defendant had the requisite intent.
· If P is not a family member, go use the Thng v. LaChusa rules.

3) Causation – more courts are allowing it without any physical injuries, distress alone will work
4) Severe emotional distress 

a) Restatement says it has to be severe to distinguish it from negligent emotional distress
b) Most courts aren’t buying and think severe is the same as serious emotional distress

c) But P has to suffer emotional distress. Even if D’s conduct is outrageous, if P didn’t suffer emotional distress, no recovery
5) Damages – compensatory and punitive
6) Defenses
a) 1st Amendment
i) Freedom of Speech

ii) Free Exercise of Religion

E) DEFENSES IN GENERAL
1) Consent
a) Express Consent

b) Implied Consent
i) Hart v. Geysel – Entering an underground boxing match implies you understand you might die and consent to battery. 
c) Consent implied by law – necessary to save life or important interest. All factors need to be satisfied
i) P unable to give consent

ii) An immediate decision is necessary

iii) There is no reason to believe P would not consent

iv) A reasonable person would consent
2) Self-Defense
a) Nondeadly force may be used if D reasonably believed P was about to inflict imminent bodily harm, and the force was reasonable to counter.

b) Deadly force may be used if D reasonably believed P was about to inflict death or serious bodily harm
i) Courvoisier v. Raymond – Issue is if a reasonable man would have shot a figure coming out of a crowd who had threatened him before.
3) Use of Mechanical Devices to Prevent Trespass of land or chattel
a) The use must be reasonable or customary and adequate warning must be given
i) A spring loaded gun was not reasonable even with a warning sign. Katko v. Briney
X) MISREPRESENTATION

       ELEMENTS – Misrepresentation, scienter, intent to induce P’s reliance, Actual Cause (Actual reliance), justifiable reliance, damages 
A) Intentional Misrepresentation
1. The defendant made a representation as to a part or existing material fact;
2. The representation was false; 
              a) Failure to disclose a fact is not a misrepresentation unless

i) Fiduciary relationship

ii) D made a half-true statement

iii) Where information later becomes false and D knows P is relying on it

iv) D makes false statement not to induce P but finds out P will rely on it later


v) Sale of property – must disclose facts that can’t easily be discovered by P.

3.  The defendant must have known that the representation was false when made or must have made the representation recklessly without knowing whether it was true or false;

4. The defendant made the representation with an intent to defraud the plaintiff, that is, he/she must have made the representation for the purpose of inducing the plaintiff to rely upon it and to act or to refrain from acting in reliance thereon;

5. Causation - The plaintiff was unaware of the falsity of the representation; must have acted in reliance upon the truth of the representation and must have been justified in relying upon the representation; 
               a) Representation of facts are always justified unless its obviously wrong    

               b) Reliance on opinion is generally not justified. Court has been moving away 
from this caveat emptor by forming exceptions such as (Ollerman v. O’Rourke): 
i) D has superior knowledge to P

ii) D owes a fiduciary duty to P

iii) D has a special relationship or affiliation with P

iv) D appears to be a disinterested 3rd party but has stake in P’s deal
6. And, finally, as a result of the reliance upon the truth of the representation, the plaintiff sustained damage.

B) Negligent Misrepresentation



ELEMENTS – Misrepresentation, negligence toward particular group, actual cause (actual reliance), justifiable reliance, proximate cause, damages
1.The defendant made a representation as to a past or existing material fact;
2. The representation was untrue;
3. Regardless of D’s actual belief, the defendant made the representation without any reasonable ground for believing it to be true;
4. The representation was made with the intent to induce plaintiff to rely upon it;
5. The plaintiff was unaware of the falsity of the representation; must have acted in reliance upon the truth of the representation and was justified in relying upon the representation;
6. And, finally, as a result of the reliance upon the truth of the representation, the plaintiff sustained damage.
7. How far does Duty extend?

a) Under the traditional view, duty is one of privity (Nycal) and D can’t be held for indeterminate amount of time for a 3rd party. 

b) Some courts choose to apply the foreseeability test
X) INTERFERENCE WITH ECONOMIC RELATIONS
A) Inducing Breach of Contract - plaintiff seeks to recover damages based on a claim that defendant induced a breach of plaintiff’s contract with 3rd Party. 
1. A valid contract existed between plaintiff and [third party];
a) Make sure the contract is actually enforceable and not illegal
2. The defendant knew of the existence of this contract;
3. The defendant intentionally engaged in acts or conduct which induced the third party to breach the contract with plaintiff;
4. The defendant intended to induce a breach of such contract;
5. The contract was in fact breached; and
6. The acts and conduct of the defendant which induced the breach caused damage to the plaintiff.
B) Interference with Contractual Relations - P seeks to recover damages due to D’s interference with P’s contractual relations with 3rd Party. 
1. A valid contract existed between plaintiff and [third party];
2. The defendant knew of the existence of this contract;
3. The defendant engaged in acts or conduct which prevented plaintiff’s performance of the contract, or caused plaintiff’s performance to be more expensive or burdensome;
4. The defendant either intended to prevent plaintiff’s performance or cause plaintiff’s performance to be more expensive or burdensome, or knew that prevention of plaintiff’s performance, or that the plaintiff’s performance would be more expensive or burdensome, was certain or substantially certain to occur as a result of the acts or conduct; and
5. The acts or conduct of the defendant which interfered with plaintiff’s contractual relations were a cause of damage to the plaintiff.
6. Defenses

a) For the societal good

b) To protects D’s present interest – If D induces X to pay up D for a contract, leaving X with no money to pay P, tough luck for P.

C) Intentional Interference with Prospective Economic Advantage 
1. An economic relationship existed between the plaintiff and [third party], containing a probable future economic benefit or advantage to plaintiff;
2. The defendant knew of the existence of the relationship;
3. The defendant engaged in wrongful conduct designed to interfere with or disrupt this relationship;
a) Most courts are requiring wrongful conduct these days
4. The defendant did so with the intent to interfere with or disrupt this relationship, or with the knowledge that the interference or disruption was certain or substantially certain to occur as a result of [his / her / its] action;
5. The economic relationship was actually interfered with or disrupted; and
6. The wrongful conduct of the defendant which was designed to interfere with or disrupt this relationship caused damage to the plaintiff.
D) Negligent Interference with Prospective Economic Advantage

1. An economic relationship existed between the plaintiff and [third party], containing a probable future economic benefit or advantage to plaintiff;
2. The defendant knew of the existence of the relationship;
3. The defendant engaged in wrongful conduct;
4. It was reasonably foreseeable that this wrongful conduct would interfere with or disrupt this economic relationship if defendant failed to exercise due care;
5. The defendant was negligent in his or her conduct, that is, the defendant failed to exercise due care;
(1) the extent to which the transaction was intended to affect the plaintiff, (2) the foreseeability of harm to the plaintiff, (3) the degree of certainty that the plaintiff suffered injury, (4) the closeness of the connection between the defendant's conduct and the injury suffered, (5) the moral blame attached to the defendant's conduct and (6) the policy of preventing future harm.
6. The economic relationship was actually interfered with or disrupted; and
7. The above-described conduct caused plaintiff damage, namely, plaintiff lost in whole or in part the economic benefit or advantage from the economic relationship.
E) The economic loss rule is very simple in concept. The economic loss rule provides that where a party sues for purely economic losses, the party that is suing needs to have a contract with the defendant. Some states, such as Virginia, strictly adhere to this rule. In Maryland, the doctrine generally holds true, but the Maryland courts do permit a party without a contract to bring suit for economic losses where the alleged breach presents an unreasonable risk of serious physical injury or death. Other states apply the concept with varying degrees of severity. 
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