LAW 104

Spring 2010

Property Outline
Professor Glancy


PERSONAL PROPERTY
I. Real vs. Personal Property
A. All property is either real property or personal property

1. Real property: rights associated with land and anything attached to land; includes certain rights in the land surface, subsurface, and airspace above the surface

2. Personal property: consists of rights associated with movable things (chattels or goods) and intangible rights not associated with land

3. Intellectual property: legal rights over creations of the mind

B. Property means you have the right to exclude other persons from a thing

C. Title: the union of all elements (ownership, possession, custody) constituting the legal right to control and dispose of property

D. Possession: the right under which one may exercise control over something to the exclusion of others

E. Terms

1. Writ of replevin: action for the repossession of property wrongfully taken or detained by a defendant; recover possession of goods

2. Writ of trover: action for recovery of damages for the conversion of personal property; recover value of goods

a. Conversion: an act of dominion or control that is inconsistent with the owner’s rights (largely replaced replevin and trover)

F. Ejectment: recover possession of land from another
G. Certain items change between being real and personal depending on their attachment to the land

1. Improvement: the transformation from goods to part of real property (i.e. a building, driveway, stone wall) 

2. Fixtures: items which are attached to the land or a building; legally part of the real property for at least some purposes

a. Mobile home example – being on wheels versus having a concrete foundation

3. Crops: growing crops are considered part of the land, but mature crops become personal property

H. When buying land, some things on the land might be included while others might not be: 

1. TEST: if a reasonable person would assume something was included, the seller should put it in the contract if otherwise 

I. A transfer of land does not carry with it the unharvested crops on it if the crops are matured and have stopped drawing sustenance from the ground – the crops have become personal property (Wood v. Wood)

II. Finders
A. The first person to take possession of lost or unclaimed property is a finder

1. Possession requires both (1) an intent to control the property and (2) an act of control

B. Four Categories of “Found” Property

1. Abandoned property: owner intentionally and voluntarily relinquishes all right, title, and interest in it – property becomes unowned

a. RULE: the first person who takes possession of abandoned property acquires title that is valid against the world, including the prior owner

2. Lost property: owner unintentionally and involuntarily parts with it through neglect or inadvertence and does not know where it is

a. RULE: can be retained by the finder even if found on the premises of another (unintentionally put somewhere)

3. Mislaid property: owner voluntarily puts it in a particular place, intending to retain ownership, but then fails to reclaim it or forgets where it is

a. RULE: right of possession against all but the true owner is in the owner or occupant of the land it is found on (laid down unintentionally, but forgotten)

4. Treasure trove: gold, silver, currency, or the like intentionally concealed by an unknown owner for safekeeping in a secret location 
a. RULE: traditionally treated as lost property with finders’ rights – but if finder was trespassing at the time, it disqualifies his right to possession (not lost or mislaid – put somewhere purposefully)

C. RULE: a finder has right to property found against all others but the true owner 

1. A true owner does not lose a title by losing the property; an owner retains title to lost or mislaid property found by another

2. Finder of an object may keep it against all but the rightful owner, and consequently may maintain a trover action against anyone who wrongfully takes the object from him (Armory v. Delamirie)

3. A finder has a right to the object against anyone but the true owner even though it was found inside a store since the owner invited the public into his shop (Bridges v. Hawkesworth)

D. RULE: Where a person has possession of house or land, with a manifest intention to exercise control over it and the things which may be upon or in it, if something is found on that land, whether by an employee of the owner or a stranger, the presumption is that the possession of that thing is in the owner of the locus in quo (South Staffordshire Water Co. v. Sharman)

1. Includes treasure trove (Corliss v. Wenner)
E. Conditions that affect the right of the finder:

1. The finder’s status – i.e. customer, tenant, employee, owner, etc

a. Invitation: if invited on the property where object found, finder prevails

b. Employees and those on premises for limited purposes cannot keep found objects

c. Trespassers: most state’s say a landowner would have a greater right

2. Place where object is found:

a. If on private property, land owner supersedes the finder

i. Persons possesses everything attached to and under land even if they aren’t aware of its existence (constructive possession)

b. Private property open to the public then finder has rights

F. A property owner must:

1. Have intent to exclude others 

2. Have intent to appropriate it

3. Have de facto control – intent to take the whole thing and all its parts 

G. Who has a right over others (except the true owner)?
1. Lost property = FINDER (vs. landowner who is not original owner)

2. Abandoned property = FINDER

3. Mislaid property = LANDOWNER

4. Treasure trove = FINDER

5. Embedded in soil = LANDOWNER

H. RULE of capture: the first person to take possession of an unowned object becomes its owner (wild animals, abandoned property)

1. Equitable division: if several people participate in a finding, they are joint finders with equal rights in the property found (Popov v. Hayashi)

2. Does not matter if finder has possession now, but whether he had possession of it

III. Bailees
A. Bailment: rightful possession of goods by someone other than the owner

1. Bailor = property, true owner

2. Bailee = property holder

B. Basic standard of care: requires a bailee to exercise the same degree of care that a resasonable person would exercise under the circumstances

C. Three different scenarios:

1. “Favor” = no bailment, no liability

a. Gratuitous bailment – sole benefit of the bailor

b. Liable for gross negligence

c. Ex: finder of a lost item

2. “Use it as yours” = partial liability

a. Bailment for mutual benefit
b. Liable for ordinary negligence

c. Ex: dealer lets customer test drive car

3. “Borrow” = liable

a. Bailment solely for the benefit of the bailee
b. Liable for any or slight negligence

c. Bailment for hire

d. Ex: A borrows a power tool from B – A must treat it better than he would treat his own tool

D. Original burden on customer to show bailment, and bank must show reasonable care (Buena Vista Loan & Savings Bank v. Bickerstaff – safe deposit box in bank as bailment or lease)

E. Shamrock Hilton Hotel v. Caranas: C and wife were at D’s hotel; wife left her purse in hotel restaurant; busboy picked it up, gave it to cashier, who gave it to someone claiming to have lost it; purse contained $13,000 in jewelry; C filed suit against the hotel alleging negligent delivery to an unknown person

1. Mutual-benefit bailment when a finder picks up a forgotten purse so hotel assumed responsibility for it; 

2. reasonable to know that there was valuable jewelry in the purse

F. Misdelivery: if a possessor of goods, such as a finder, delivered property to a third person whom he reasonably believed to be the true owner, but was mistaken, he became liable to claims by the true owner (strict liability)

IV. Bona Fide Purchasers
A. Bona fide purchasers: one who buys something for value without notice of another’s claim to the property and without actual or constructive notice of any defects in, or infirmities, claims or equities against the seller’s title
1. One who has in good faith paid valuable consideration for property without notice of prior adverse claims

2. A buyer must both (1) pay valuable consideration and (2) believe in good faith that the seller holds valid title

3. Exception: if one entrusts her goods to a merchant and the merchant sells those goods, the bona fide purchaser owns title to the goods

B. Types of title:

1. Good title: where the owner transfers the title in a voluntary transaction

2. Void title: where there is an invalid transfer (i.e. theft), not a voluntary transaction

a. Thief has no right to title

b. Cannot transfer the title

c. Does not obtain possession and if bought, must return stolen property

3. Voidable title: where there is a voluntary transaction, but either party can cancel, there’s a cloud on the title

a. Can transfer the title

b. Can transfer it to a good faith purchaser, a bona fide purchaser

C. U.C.C. § 2-403: Good Faith Purchaser

1. A purchaser of goods acquires all title which his transferor had or had power to transfer except that a purchaser of a limited interest acquires rights only to the extent of the interest purchased. A person with violable title has power to transfer a good title to a good faith purchaser for value. When goods have been delivered under a transaction of purchase the purchaser has such power even though:
a. Transferor deceived as to identity of purchaser

b. Delivery in exchange for dishonored check

c. Agreed transaction was “cash sale”

d. Delivery procured through fraud punishable as larcenous

2. Any entrusting of possession of goods to merchant who deals in goods of that kind gives him power to transfer all rights to buyer in ordinary course of business

a. Pawn shop, consignment sale, auction, e-bay

D. Lost property: the finder doesn’t have better claim than the true owner, but if they sell it to a BFP, the BFP gets as good a title as the original owner

1. Also: treasure trove, embedded in soil property, mislaid property

2. BFP doctrine kicks in when a rightful possessor sells the good – not the true owner

a. A person who has some sort of limited title

E. Purchaser is not required to contact directly the true owner who might have had knowledge concerning the painting's title when purchasing through an art dealer (Lindholm v. Brant)

1. Commercial transfer for valuable consideration 

2. Donative transfer 

V. Gifts
A. Gift: the voluntary, immediate transfer of property to another without compensation or consideration from one person to another

1. All gifts are either testamentary (by will) or inter vivos (made during lifetime from one living person to another)

B. Gift causa mortis: present gift between living persons made in contemplation of the donor’s imminent death 

1. Donor may revoke gift at any time before his death
2. Elements:

a. Intent: the gift must be intentionally made with a view to the donor’s present illness or peril

b. There must be a delivery of the res of the intended gift, either actually or constructively

c. Acceptance of the gift 

d. Donor must expect imminent death
e. The donor must actually die

i. If no death, donor can get it back

ii. Some courts allow for this in suicide situations

3. By considering gifts made in contemplation of suicide to be gifts causa mortis they further the public policy against suicide since the donor may retrieve the gifts if the suicide is not completed – dissent disagreed (In re Estate of Smith)

C. Inter vivos gift: a gift of personal property made during the donor’s lifetime and delivered to the donee with the intention of irrevocably surrendering control over the property

1. Versus testamentary: giving a $100 versus giving a $100 check, which can be cancelled

2. Requirements:

a. Intent to make either a present or future transfer; to relinquish complete ownership, absent a life estate possession; transfer of an irrevocable right

i. Life estate: divides ownership of property over time between present possessor (donor) and owner of a future interest (donee)


ii. Future interest: gift is presently owned, even though the owner’s right to possession is deferred until the death of the life tenant

iii. Remainder interest: a current gift to take effect at owner’s death – valid (a promise to make a gift in the future at the owner’s death is invalid)

b. Delivery can be actual, constructive or symbolic; has to be sufficient to divest the donor of dominion and control over the property

i. Actual: donor physically transfers possession of  the item to the donee

ii. Constructive: an act that amounts to a transfer of title by operation of law when actual transfer is impractical or impossible (i.e. giving keys to a car)

iii. Symbolic: delivery by instrument that represents the gift (i.e. letter)

c. Acceptance
i. When a gift is beneficial to a donee, acceptance is usually presumed

3. To establish an inter vivos gift, intent and delivery are necessary (Simpson v. Simpson)

a. If no evidence of delivery, no gift

4. For an inter vivos gift with a life estate to be valid, the donor must intend the gift to have no effect until after their death, and the donor must intend to transfer some present interest; in a life estate case, delivery is not necessary (Gruen v. Gruen)
D. Engagement ring: consider the intent of the donor at the time – was the ring given as a conditional or unconditional gift?

1. Courts generally agree that an engagement ring is given subject to the implied condition subsequent of future marriage
2. Fault-based: the person not at fault for the end of the engagement gets the ring regardless of who gave it as a gift
3. No-fault based (growing in popularity): always allow the donor to recover the ring 
a. Gift given upon a condition: upon non-occurrence of the marriage, the ring goes back to whomever gave it
b. Gift given without implied or express condition: the ring cannot be revoked after it is given as a gift 
4. Restatement of Property § 58: gifts made in the hope of marriage are not recoverable, in absence of fraud; they are not expressed to be conditional
a. If the donee wrongfully breaks off the promise of marriage, donor is entitled to restitution of engagement ring if it’s a family heirloom
INTELLECTUAL PROPERTY
I. Introduction
A. Includes the laws of patents, copyrights, trademarks, trade secrets and the right of publicity

B. Patents:

1. Granted by the U.S. Patent Office after careful examination of an inventor’s application

2. Patents confer 20 years of exclusive rights in those technological works which have the characteristics of patentable subject matter, utility, novelty, and non-obviousness
a. Four types of inventions can be patented: process, machine, manufacture, and/or any composition of matter

3. Patent law is exclusively under federal government authority – states are not permitted to issue patents

C. Copyright:
1. Arises when works of authorship are captured in permanent form

2. Copyright arises instantly, no paperwork is required

3. They endure for the life of the author plus 70 years

4. Three elements:

a. Originality: must be an independent creation of the author and demonstrate at least some minimal creativity

b. Work of authorship: literary, pictorial, computer programs, motion pictures, recordings, architecture, etc.

c. Fixation: work must be fixed in a tangible medium

5. Infringement: copyright owner must prove (1) he holds a valid copyright in the work, (2) the defendant copied the work, and (3) the copying was an “improper appropriation”

a. Defenses: fair use doctrine which allows “reasonable use” of copyrighted material without the owner’s consent

D. Trademarks: any word, name, symbol or device used by a person to identify and distinguish his goods and to indicate the source of the goods

1. Requirements: (1) distinctiveness, (2) non-functionality, and (3) first use in trade

2. They are not designed to promote investment in their creation, but rather to protect consumers from being deceived as to the origin of goods bearing the marks

3. Trademark rights develop as consumers associate the marks on the goods with a single source

4. Both the federal government and states can create trademark rights

5. Grows out of use, not just adoption

6. Trademark Act of 1946 (Lanham Act)

E. Trade Secret Law:
1. Confers on those who manage to keep valuable information to themselves the competitive advantage of exclusive access to that information

2. Trade secrets last for as long as the secrecy is maintained

F. Right of Publicity:
1. Serves to protect the interests of celebrities in controlling the exploitation of their names and likenesses

G. Misappropriation:
1. A kind of unfair competition claim

2. An assertion of inappropriate borrowing of the fruits of another’s investment

II. Historical Foundations of Intellectual Property Law
A. The Constitution

1. Article 1, Section 8: Congress shall have power to promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discovering

2. Patentable: any useful art, machine, manufacture or composition of matter, or any new and useful improvement thereon

a. Patents and copyrights, by conferring exclusive rights in a work, provide rewards proportional to the value of that work

B. Justifications for intellectual property rights

1. (1) Utilitarian justification = give authors or inventors an incentive just large enough to encourage them to engage in the socially useful creative or innovative work society wants them to do

2. (2) The authors or inventors are naturally and inherently entitled to the value of the creative or innovative work

3. Important to decide whether we are seeking to give the innovator only the portion of the fruits which believe is necessary to induce the public benefit, or all of the fruits of the exploitation of their work (“public benefit” vs. “natural rights” justifications)

C. Copyright protection is extended to the protection of the expression of the idea, not the idea itself (Baker v. Selden)
1. Encourage creativity by granting exclusive rights to expressions of ideas to the public so others can benefit from it

D. Congress plainly meant for patent laws to be given wide scope, and that until Congress took such action to specifically preclude all living things from being patented, this could be patented (Diamond v. Chakrabarty)

1. The creation of a bacterium that is not found anywhere in nature, constitutes a patentable “manufacture” or “composition of matter” under Title 35 U.S.C. § 101 (patent laws)

2. Now genetically-modified crops and other things have created a huge commercial development of biotechnology

E. Patent vs. copyright

1. Patent is more expensive, much harder to get (paperwork)

2. You have to anticipate getting a patent ahead of time, you can’t get it later

3. An innovation or invention has to be proven novel, useful, and non-obvious

4. If an expression of an idea has literally merged with the idea, and if it has become the only practical way of expressing it, there can be no copyright

F. Trademark issues

1. Battling a very strong public policy against free speech and free market economy, so there must be good justification for allowing people to monopolize a market

2. Justifications

a. Protecting the public

i. Confusing to have people use the same trademarks

A. Consumers have to spend more time figuring out what product they are actually buying

ii. People assume the product is coming from one place when its in fact coming from another

b. Unjust enrichment

i. Another company is benefiting from an established company’s good will and hard work; reaping what you don’t sow

ii. Quality control

c. Tarnishment: tarnishes the brand name; must show economic loss
d. Companies won’t spend money and time building up their brand name if someone else can either steal it or latch onto it’s reputation t o enrich their own similar product

i. Building brand names facilitates the creation of an national market economy, because a company needs a brand name to sell their product in other non-local markets

ii. Creates competition, because companies have to create a quality product that people will recognize and buy over others

G. Misappropriation: a party can misappropriate facts during a certain period of time – quasi property because only property during the time in which the facts are valuable

1. There are no property rights and therefore no right to copyright in facts, the news (International News Service v. Associated Press)

H. Publicity right descends to heirs and assigns of the celebrity according to Tennessee state law; an individual’s right of testamentary distribution is an essential right that survives death (State of Tennessee ex rel. Elvis Presley International Memorial Foundation v. Crowell)

1. It is good policy to prevent unjust enrichment from the use of a celebrity’s likeness, even after death

2. Celebrities have the expectation that they are creating a valuable asset that will benefit their heirs after their death when they allow the commercial use of their likeness

I. Copyright protects “original works of authorship fixed in any tangible medium of expression”; a voice is not copyrightable since sounds are not fixed (Midler v. Ford Motor Company)

III. Intellectual Property Law Matures
A. Trade secret vs. patent

1. TS lasts longer if you can keep it secret

2. TS can be cheaper, more flexible

3. TS = no need for disclosure of information

a. P = reverse engineering, i.e. you have to disclose methods of making invention or doing innovation to the public

4. TS = foreign competitors cannot look it up

5. TS can be hard to keep a secret

B. Revision of the Copyright Statute

1. Omnibus Copyright Revision Act enacted in 1978

2. Copyright exists in original works of authorship fixed in any tangible medium of expression:

a. Literary works; musical works, including words; dramatic works, including music, pantomimes and choreographic works; pictorial, graphic, and sculptural works; motion pictures and other audiovisual works; sound recordings; architectural works

3. 17 U.S.C. § 107 – Limitations on Exclusive Rights: Fair Use

a. The fair use of a copyrighted work for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research is not an infringement of copyright. In determining whether something qualifies for the fair use doctrine, consider:

i. The purpose and character of the use

ii. The nature of the copyrighted work

iii. The amount and substantiality of the portion used in relation to the work as a whole

iv. The effect of the use upon the potential market

IV. Intellectual Property at the End of the 20th Century
A. Lanham Act: prohibits unauthorized use of a reproduction, copy or imitation of a registered trademark in a way that is “likely to cause confusion” with the registered mark

1. Factors relevant to whether there is a likelihood of confusion between two marks:

a. The degree of similarity between the designation and the trademark in:

i. Appearance, pronunciation, verbal translation of pictures or designed involved, or suggestion

b. The intent of the actor in adopting the designation

c. The relation in use and manner of marketing

d. The degree of care likely to be exercised by purchasers

2. Parodies are not prohibited by the Lanham Act (Jordache Enterprises, Inc. v. Hogg Wyld, Ltd.)

B. While facts cannot be copyrighted, compilations of facts can be

1. Because the compiler to time and effort to compile the facts in a socially-beneficial way

2. But a compilation has to have some degree of originality to be able to be protected (Feist Publications, Inc. v. Rural Telephone Service Co.)

a. Compilation: a work formed by the collection and assembling of preexisting materials or of data that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an original work of authorship.

C. Instead of having an exclusive right in her name, likeness, signature or voice, every famous person now has an exclusive right to anything that reminds the view of her (White v. Samsung Electronics America, Inc.)

D. P2P file sharing companies could be sued for inducing copyright infringement for acts taken in the course of marketing file sharing software (Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd.)

1. Companies that distributed software, and promoted that software to infringe copyrights, were liable for the resulting acts of infringement

PROPERTY IN LIVING THINGS
I. Animals and Other Organisms
A. Claim to a wild animal can be attained if one mortally wounds it; wound alone will not give one title

1. Capture Rule: property rights in wild animals (ferea naturae) are obtained only through physical possession; the first person to capture or kill a wild animal acquires title to it

a. Pursuit of a wild animal does not satisfy the Capture Rule (Pierson v. Post)

2. Does not apply to domesticated or tame animals (domitae naturae)
B. You have possession of a wild animal when you have deprived it of its natural liberty, and brought it within a certain control because the pursuer manifests an unequivocal intention of appropriating the animal to his individual use

C. The state has sovereign right to all wild animals for the benefit of the people

II. Human Life
A. Dred Scott v. Sandford
1. Locke: natural rights

a. Every man has property in his own person – people have a natural right to life, liberty and property

b. People can own things because society is maximized by private ownership (utilitarianism)

i. People will take better care of things and then everyone benefits

2. Aquinas: nature has given man land to use, but not man to each other

a. Humans have a biblical right to ownership over land, animals, clothes

3. At the time, the Constitution clearly said slavery was okay, so one way to fix that was to amend the constitution

B. Moore v. Regents of University of California: M’s doctor used cells from his spleen that was removed as part of his leukemia treatment without his permission for research and eventually created a commercial cell line which they patented and profited from

1. The court ruled that to establish a conversion action, one has to establish an interference with his ownership or right of possession

a. M did not expect to retain possession of his cells following their removal (CA law limits continuing interest in exercised cells)

b. The cell line was not M’s property because the line was distinct from the cells taken from his body

2. States usually prohibit selling organs for transplantation but not for research

PROTECTING POSSESSION

I. Trespass
A. To maintain a trespass to chattels claim, the plaintiff must show (prior) possession of tangible property

1. In this case, no possession of the servers and object was not physical property

2. A domain name was classified as intangible personal property (Universal Tube & Rollform Equipment Corporation v. Youtube, Inc.)

3. No possessory right over intellectual property

B. Native American tribes could sell their limited rights of occupancy only to the discovering sovereign (Johnson v. M’Intosh)

1. Ejectment: plaintiff does not need to have perfect title; he just needs to have the better claim

2. Trespass: plaintiff is in (prior) possession of the property and has complete title

C. Society has an interest in punishing and deterring intentional trespassers beyond that of protecting the interests of the individual landowner (Jacque v. Steenberg Homes, Inc.)

D. The traditional view of trespass required a direct entry onto the land by a tangible object

1. Law of trespass may not cover airborne particulate, noise, or vibrations, and that a complaint alleging damages resulting from these irritants normally sound instead in nuisance (Adams v. Cleveland-Cliffs Iron Company)

E. “It is offensive, not only to the values protected by the First Amendment, but to the very notion of a free society, that in the context of everyday public discourse a citizen must first inform the government of her desire to speak to her neighbors and then obtain a permit to do so” (Watchtower Bible and Tract Society of New York, Inc. v. Village of Stratton)
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II. Adverse Possession
A. Adverse property: a person in wrongful possession of property is liable to the true owner
1. For land, the owner may bring a trespass action

2. For personal property, the owner may sue the converter in replevin or trover

3. All states have statutes of limitation which require the owner to bring any action within a specified period of time

B. Adverse Possession Policies

1. Reward (earning)

2. Punishment (losing)

3. Repose (peace)

C. Encroachment: a permanent or continuing trespass caused by a construction or improvement that partially extends onto another’s land

1. A party may acquire land through adverse possession if that party had a mistaken belief that she had title to the property

2. In order to constitute “open and notorious” possession, the true owner must have actual knowledge of a minor encroachment along a common border

D. TEST for Adverse Possession: any entry and possession for the required time which is exclusive, continuous, uninterrupted, visible, and notorious, even though under mistaken claim of title is sufficient to support a claim of title by adverse possession (Mannillo v. Gorski)
1. Possession is open and notorious only when the true owner has actual knowledge

2. Must determine whether M had actual knowledge of the encroachment and, if not, whether M should be required to convey the strip of land in exchange for its fair value

E. Most moderns courts restrict the owner’s remedy where the encroachment results from an innocent, good faith mistake

1. Hostile possession needed for title by adverse possession does NOT require a good faith claim to the property in question (ITT Rayonier, Inc. v. Bell)
a. TEST for hostile possession (objective test): look to the character of the adverse possession rather than if there is a good faith belief in claim of right
2. It is the original owner's job to take reasonably prudent action as any other owner would when she feels a painting has been stolen (O’Keeffe v. Snyder)

a. Whether the statute of limitations has run on her conversion claim rests on the time when she first came to know or reasonably know through the exercise of due diligence of the cause of action, including the identity of the possessor of the paintings

b. Tacking is permitted to show privity of current and previous owners and their good faith to interpose a claim for conversion

c. TEST: 

i. (1) Did the owner use due diligence to recover the chattel at the time of the alleged dispossession/theft? 
ii. (2) Whether at the time of the alleged dispossession/theft there was an effective method to put others on notice? 

iii. (3) Whether registering the chattel or reporting the chattel with an authoritative institution would put prospective buyers on notice of the possibility that they could be purchasing in stolen goods?
F. An occupant acquires title to land by adverse possession if his possession is: actual, exclusive, open and notorious, adverse (hostile) under a claim of right, and continuous, for the statutory period
1. Adverse possessor must take actual possession of the land; claimant must physically use the particular parcel of land in the same manner that a reasonable owner would
a. Acts necessary to meet this requirement vary from parcel to parcel, depending on the nature, character, and location of the land, and the uses to which it may be devoted
b. Minority Approach: when adverse possession is premised on a mere claim of right, the claimant must cultivate, improve, or substantially enclose the property
c. Exception – constructive possession: the claimant with color of title who has actual possession of part of the land described in the deed or other document is deemed to be in constructive possession of the entire parcel
i. Color of title: exists when an adverse possessor has a claim to the land based on a defective document that purports to transfer title (e.g. invalid deed or will); false title that looks like a it might be from the owner but is not an effective title
2. Adverse possessor must hold exclusive possession; possession must not be shared with either the true owner or the general public
a. To interrupt the claimant’s exclusive possession, the owner must retake possession of the property
3. Claimant’s possession must be open and notorious; acts must be so visible and obvious that a reasonable owner who inspects the land will receive notice of an adverse title claim
4. Three TESTS to adverse (hostile) possession under claim of right
a. Objective test: adverse possessor’s state of mind is irrelevant (how a reasonable owner would use the land)
b. Good faith test: adverse possessor must believe in good faith that he owns the land (subjective standard)
c. Intentional trespass test: adverse possessor must know that (1) he does not own the land and must (2) subjectively intend to take title from the true owner
5. Claimant must hold continuous possession during the statutory period; measured by the location, nature, and character of the land
a. Seasonal occupancy is continuous possession if the average owner of similar property would use it this way (Howard v. Kunto)
b. Tacking: successive periods of adverse possession by different persons combined together to satisfy the statutory duration requirement; permissible only if the successive claimants are in privity with each other (one claimant transfers possessory rights to another by deed or other)
6. Adverse possession for the statutory period varies substantially, from 5 to 40 years
G. Special restrictions
1. Limitations period for adverse possession is extended or tolled when the owner is unable to protect his interests due to a disability, including infancy or mental incapacity
2. Land owned by a government entity is immune from adverse possession; federal lands are subject to a statutory version of adverse possession

3. Tenant who holds possession of leased premises with permission of the landlord cannot assert adverse possession

4. A future interest is immune from adverse possession until the interest holder is entitled to immediate possession of the land

III. Trespass Limitations, Mistake Improvement, Below-Surface Possession
A. Jus tertii defense: a trespasser or wrongful possessor cannot defend himself by arguing that a third party has superior title in the property over the person currently in possession
1. Possession of property, even if wrongfully obtained is sufficient title to enable the party to maintain an action against a stranger who takes it away from her (Anderson v. Gouldberg)
a. One who takes property from the possession of another can only rebut this presumption by showing a superior title in himself, or in some way connection himself with one who has; one who has acquired the possession of property, whether by finding, bailment, or by mere tort, has a right to retain that possession as against a mere wrongdoer who is a stranger to the property

2. No one has right to logs because there is a true owner, the possessor wins against all but the true owner because he has possession (Russell v. Hill)

3. In ejectment, the question is the right to possession and prior peaceful possession in a protected interest, even if by adverse possession (Tapscott v. Cobbs)
B. Mistaken improvers
1. Good faith improver: one who improves land under the mistaken but good faith belief that he owns it
a. Some states entitle the good faith improver to either (1) remove the improvements or (2) receive compensation equal to the amount by which the improvements increase the market value of the owner’s land
b. Other states required the owner to either compensate the improver for the enhanced value or simply sell the land to the improver for its fair market value before improvement
2. “Where an occupant in good faith has made improvements and has been evicted by the true owner, he may sue in equity for the value of his improvements without reference to any fraud or misconduct on the part of the true owner” (Hardy v. Burroughs)
C. Below-surface possession and air space rights
1. An airplane overflight within “navigable air space” as defined by federal regulations is not a trespass

a. A landowner owns only the air space that is reasonably necessary for the use or enjoyment of the property

2. “If the landowner is to have full enjoyment of the land, he must have exclusive control of the immediate reaches of the enveloping atmosphere” (United States v. Causby)

a. Flights over the land could be considered a violation of the Takings Clause if they led to “a direct and immediate interference with the enjoyment and use of the land”

3. Modern courts still protect the surface owner’s absolute right to possession when third parties intrude into the subsurface

4. Whatever “is in a direct line between the surface of the land and the center of earth belongs to the owner of the surface”

a. If one could prove he owned the surface, he logically owned the cave beneath (Edwards v. Sims)

IV. Leaseholds
A. Nature of leasehold estates
1. Leasehold estate: (also called a nonfreehold estate) a legal interest that entitles the tenant to immediate possession of designated land, for either a fixed period of time or for so long as the tenant (or lessee) and the landlord (or lessor) desire
a. The holder of a leasehold estate has the right of exclusive possession whereas one holding a license or easement merely has a right to use the land
2. Categories
a. Term of years tenancy: endures for a designated period that is either fixed in advance or computed using a formula that is agreed upon in advance; tenancy automatically expires at end without notice

b. Periodic tenancy: lasts for an initial fixed period (e.g., one month) and then automatically continues for additional equal periods until either the landlord or the tenant terminates the tenancy by giving advance notice
c. Tenancy at will: no fixed duration and endures only so long as both the landlord and the tenant desire
d. Tenancy at sufferance: arises when a person in rightful possession of land wrongfully continues in possession after the right to possession ends
3. Leasehold estates are subject to the doctrine of waste
4. For a document to be sufficient to be a lease it must contain a definite provision as to the extent and bounds of the property to be used (Cook v. University Plaza)
5. Any agreement to lease property for over a year is required to be in writing (Prescott v. Smits)
a. An estate at will can be converted to a year to year tenancy (periodic estate) where there is continued possession over a period of years and payment of annual rent
b. When it becomes a year to year tenancy, notice is necessary to terminate
i. Under common law notice must be given at least one period in advance
ii. Six month notice is sufficient for an annual tenancy
B. Discrimination in the selection of tenants
1. Federal and state statutes prohibit certain types of discrimination in the rental or sale of real property
2. Fair Housing Act (42 U.S.C. § 3604): bars discrimination based on race, color, religion, sex, familial status, national origin, or handicap in connection with the sale or rental of most dwellings
3. A complainant for housing discrimination must prove (1) he or she is a member of a statutorily protected class, (2) he or she applied for and was qualified to rent or purchase certain property or housing, (3) he or she was rejected, and (4) the housing or rental property remained available thereafter (Sullivan v. Hernandez)
4. Although one may not discriminate against tenants, landlord’s own rights to exercise religion cannot be infringed upon (Attorney General v. Desilets)

C. Delivery of possession
1. Majority/English view: requires the landlord to deliver actual possession of the leased premises to the tenant when the lease term begins, in addition to the legal right to possession

2. Minority/American view: the landlord need only deliver the legal right to possession, and thus has no duty to oust a holdover tenant
D. Condition of premises
1. The encroachment of a structure upon a portion of a leasehold constitutes an eviction and a defense to the entire rental payment otherwise due (Smith v. McEnany)
a. A landlord may not apportion his wrong and collect any partial payment
b. Lease remains in effect and the other obligations thereunder remains binding
c. The premises are conveyed, as in a sale, only with a reversion in the grantor-lessor at the end of the stated time (conveyance theory of leases)
2. Where a landlord permits conduct of third persons which substantially impairs the right of quiet enjoyment of other tenants, it is a constructive eviction (Blackett v. Olanoff)
3. Leases of urban dwelling units contain an implied warranty of habitability, and breach of this warranty gives rise to the usual remedies for breach of contract (Javins v. First National Realty Corporation)
a. Court determined that if the premises become uninhabitable, the tenant is freed from his obligation to pay rent
b. Most states don’t recognize this warranty in commercial leases
i. Commercial have implied warranty of suitability that the premises are suitable for their intended commercial purposes
ii. At the inception of the lease there are no latent defect sin the facilities that are vital to the use of the premises for their intended commercial purpose and these essential facilities will remain in a suitable condition
E. Tenant’s use of premises
1. Tenant must use the property according to the terms of the lease (Stroup v. Conant)
a. Proof of pecuniary damages are not a requirement for rescission
b. If the tenant’s use is legal, landlord can rescind lease by showing misrepresentation
2. Tenant retains the right to remove articles which the tenant places in or on the leasehold during the term of the lease, which items were so placed to enhance the tenant’s use or enjoyment of the premises (Brown v. DuBois)
a. Fixtures become part of real property and cannot be removed without landlord’s consent
b. Exception is for trade fixtures – an article which the tenant placed on the premise to promote the purpose of his occupation and which are removable during his term
c. Elements:
i. Nature of property
ii. Manner in which it is annexed
iii. Purpose for which annexation is made
iv. Intention of the annexing party to make the property party of the realty
v. Degree of difficulty and extent of any economic loss to landlord in removal
3. Tenants are still liable for rent even after it has been destroyed by a natural disaster since tenant is more reasonable to bear this risk because he is in possession (White v. Molyneux)
a. Modern rule: relieve tenant from liability when the leased premises consist only of part of a building
F. Landlord’s remedies for tenant breach
1. When tenant abandons, landlord has 3 options: (Holy Properties Limited, L.P. v. Kenneth Cole Productions, Inc.)
a. Do nothing and collect full rent under lease
b. Accept the tenant’s surrender, reenter the premises and relet for its own account, thereby releasing tenant from further liability for rent
c. Notify tenant that it was entering and reletting the premises for tenant’s benefit; it would first be apportioned to pay landlord’s expenses for reentering and reletting and then towards tenant’s rent obligations
2. In most states landlord has a duty to mitigated damages after tenant’s abandonment
G. Transfers by landlord and tenant
1. If a tenant transfers the right of possession for the entire remaining term of the lease, the transfer is an assignment; if only part of the remaining term is transferred, a sublease arises

2. An assignment creates a triangle of relationships among the original lessor, the original lessee who transfers her right (the assignor), and the person who receives the right (the assignee)
a. Privity of contract continues between the lessor and the assignor; privity of contract is created between the assignor and the assignee; and privity of estate arises as a matter of law between the lessor and the assignee
b. The assignor remains liable to the original lessor for all covenants in the original lease, because they remain in privity of contract, absent a novation
c. The privity of estate between the lessor and assignee requires both of them to perform those covenants in the original lease that “run with the land,” and, as a practical matter, most lease covenants do so run
3. A sublease creates a new landlord-tenant relationship; if A leases to B, and B (as sublessor) leases to C (as suble ssee)
a. Privity of contract and privity of estate remain between A and B; privity of contract and privity of estate arise between B and C
b. The sublessor remains liable to the original lessor for all covenants in the original lease; the sublessee is liable to the sublessor for the covenants in the sublease; however, the sublessee has no obligations to the original lessor
4. Jaber v. Miller: J(T1) transferred com lease to T2; building is destroyed by fire and need to determine if sublease or assignment
a. Assignment is when a tenant assigns the remainder of his entire lease
i. Assignee would owe money to landlord for length of original lease for all the same terms
ii. If assignee doesn’t pay, the original tenant is still liable unless the landlord releases the tenant
b. Sublease creates an additional lessor/lessee relationship within the original tenant and the new sub-tenant
i. The new sub-lessee owes rent to original tenant and the original tenant is liable to the landlord
ii. No relationship is created between sub and landlord
c. Look to intent of parties; court reasoned that the transfer in the instant case was an assignment, because all of the circumstances indicated that was the intention of the parties at the time of the transfer
5. Landlord can require consent prior to assigning or subleasing a commercial lease (Kendall v. Ernest Pestana, Inc.)
a. Majority: where a lease contains an approval clause, the lessor may arbitrarily refuse to approve proposed assignee no matter how suitable the assignee appears to be and no matter how unreasonable the lessor’s objections
b. Minority: where lease contains an approval clause, the lessor can only withhold consent where the lessor has a commercially reasonably objection to the lease
PRESENT ESTATES
I. Introduction
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A. There are four types of present estates in land

1. Freeholds (seizen – possession of real property): fee simple, fee tail, life estate

a. Distinction is premised on duration

2. Non-freeholds (no seizen – no possession): leasehold

3. Numerus clausus: closed, fixed number; cannot add new types of estates

B. The fee simple takes four forms:

1. Fee simple absolute

2. Fee simple subject to condition subsequent

3. Fee simple determinable

4. Fee simple subject to executory limitation

C. A deed typically has both a granting clause, which describes the estate being created and the property being conveyed, and a habendum clause, which more specifically defines the extent of the grantee’s estate

D. Eminent domain: using its eminent domain authority, a government or governmental entity may force a private landowner to sell her property for a public purpose

1. The government must pay fair market value for the property

2. This process is called condemnation

E. Terms

1. Escheat: lapsing or reverting to the state as the original and ultimate proprietor of real estate by reason of failure of persons legally entitled to hold the same (lack of heirs)

2. Estate in land: constitutes a person’s right or interest in a particular parcel of real property or real estate

3. Intestate: of or relating to a person who has died without a valid will

4. Heirs: determined at ones death; relatives designated by state statute to receive a dead person’s (decedent’s) property in the event that he dies without a valid will (intestate)

a. An entity cannot be a relative (i.e. Pepperdine cannot be an heir)

5. Conveyance: done by a written deed

6. Will: designates who or what entities receive an estate upon the owner’s death

a. Those receiving property under a will are called devisees, and those receiving personal property (or a legacy or a bequest) are called legatees
7. Issue: a person’s lineal descendants; they are first in line for intestate inheritance

8. Ancestors: a person’s lineal forebears; people second in line for intestate inheritance

9. Collaterals: all other relatives

II. Fee Simple Absolute
A. The most complete estate in that it carries the greatest rights and has the fewest limits

1. Provides an owner with the maximum quantum of rights recognized under American law

a. Right to use property as he wishes forever, entitled to sole possession and exclude others, may transfer rights of property

b. Estate can be sold, divided, devised, or inherited and has an indefinite or potentially infinite duration

B. “O to A and his heirs”

1. The words “to A” are called words of purchase and indicate who is receiving the estate

2. The words “and his heirs” are words of limitation or words of inheritance 
C. In the absence of an intent to limit the title to a defeasible, either expressly or by necessary implication, the grantors pass a fee simple absolute (all rights) (Roberts v. Rhodes)
1. The mere expression that a land is to be used for a particular use is not of itself sufficient to turn a fee simple absolute into a determinable fee 
2. Quitclaim: a formal release of one’s claim or right to property 

a. Quitclaim deed: used to convey property where there is doubt as to the validity of the grantor’s title or authority

b. Warranty deed: conveying land where the grantor promise to warrant and defend the grantee’s title and possession of the estate against all legal challenges

3. Assigns: anyone to whom a grantor conveys property

III. Fee Simple Defeasible
A. An estate that ends either because there are no more heirs of the person to whom it is granted or because of a special limitation

1. Can be terminated upon the happening of a stated event

B. Fee simple subject to condition subsequent

1. An estate subject to the grantor’s power to end the estate if something specifically happens

2. A fee simple subject to condition subsequent is created by giving the grantee a fee simple and then providing that it may be cut short if a condition happens

a. The grantor retains a future interest of a power of termination or a right of entry (right to terminate reserved to the grantor)

i. Expressly reserved, does not arise automatically

ii. Not transferable inter vivos, but may be devisable and are descendible

b. The estate does not automatically terminate – the grantor must take some action

c. Its continuance is tied to a condition subsequent; when the condition is triggered, the grantor has the right to terminate the estate

d. “But if,” “provided that,” “on the condition that,” “however,” “forfeits”
e. Courts favor this over a fee simple determinable where an estate automatically reverts

3. In Higbee Corporation v. Kennedy, the grantor did not meet his burden of using clear language to create a determinable estate would which have automatically reverted, therefore it was a condition subsequent

a. All that is needed is a tiny bit of ambiguity to make an estate a fee simple subject to condition subsequent rather than a determinable

C. Fee simple determinable

1. An estate that will automatically end and revert to the grantor if some specified event occurs; subject to special limitation

2. A determinable fee is created by language that connotes that the fee is to last only until a stated event occurs

a. It can last indefinitely

b. If the limitation is triggered, then an estate in fee simple determinable automatically ends without any action by the grantor or any other person

c. Created by durational language; “so long as,” “during,” “while,” “until”
d. Whenever a grantor conveys a fee simple determinable he automatically retains a possibility of reverter (reversionary future interest)

i. Possibility of reverter is transferable, descendible, and devisable

3. The inclusion of a habendum clause designates a conveyance as a fee simple determinable (the granting clause is a fee simple absolute) (Mayor and City Council of Ocean City v. Taber)

D. Fee simple subject to executory limitation

1. A fee simple defeasible that is subject to divestment in favor of someone other than the grantor if a specified event happens

a. It can last indefinitely

b. If the triggering act or event occurs then the estate automatically terminates

i. The triggering act is imposed as a condition on the grantee’s estate rather than as a limitation on it

ii. If the condition is violated, then the present estate shifts from the initial grantee to a designated alterative grantee

iii. The alternative grantee is said to hold an executory interest
c. “Express condition,” “in the event that”

i. Example: if A does not use the land according to the condition, then the land goes to B (City of Palm Springs v. Living Desert Reserve)
IV. Fee Tail
A. Relic of medieval English property law that has no practical significance today – dynastic minded medieval landowners created the fee tail as a means to ensure that estates would stay within families and not be sold or lost by later descendants

B. The estate endures as long as descendants of the original grantee are alive, and is inheritable only by the grantee’s descendants

V. Life Estate
A. Life estate is a freehold estate whose duration is measured by the lives of one or more specified persons

1. Usually created by an express grant or devise, or sometimes by operation of law

B. Indefeasible, unless it is one of the following three types:

1. Life estate determinable

2. Life estate subject to condition subsequent

3. Life estate subject to executory limitation

C. Holding property in fee simple absolute allows its owner to convey it freely or pass it to her devisees or heirs, but often this is a secondary concern to lifetime possession and use

1. Most life estates are created by gift, devise, or bequest

2. Few people buy life estates

3. A life estate lasts only so long as the grantee (life tenant) lives

4. Upon the life tenant’s death, the property automatically reverts to the original grantor or shifts to a designated successor grantee (remainderman)

a. Thus every life estate is paired with a future interest, either a reversion in the grantor or a remainder in a successor grantee

5. Life tenants cannot pass their life estate to their devisees or heirs

a. They can convey the property during their lifetime, but their grantee will only possess it so long as the original life tenant lives

b. When a life estate is transferred to another, it is called a life estate pur autre vie
c. Life tenant is entitled to any ordinary uses and profits of the land, but cannot do anything that injures the interests of the remainderman or reversioner

D. Doctrine of Waste

a. Affirmative waste limited to (1) repair or maintenance, (2) land is suitable only for such use, or (3) permitted by grantor

b. Permissive waste not allowed; life tenant must (1) preserve the land and structures in a reasonable state of repair, (2) pay interest on mortgage, (3) pay taxes, and (4) pay special assessments for public improvements of short duration

c. Ameliorative waste benefits the property economically; can be altered by life tenant if market value is not diminished and either (1) the remaindermen do not object OR (2) a substantial or permanent change in neighborhood conditions deprives the property of reasonable productivity or usefulness

2. When there are multiple life tenants, usually when one tenant dies the life estate lasts until the last life tenant dies, the share of each survivor increasing by means of remainder

E. Use rules of construction to determine if a will conveys fee simple absolute, which allowed one to sell a house, because absolute gives absolute authority to do what a person wishes with the property (White v. Brown)

1. The court disfavors restraints on alienation – goes against the capitalist system of wanting the land to be used for the most advantageous purpose

2. Fee simple absolute vs. life estate

F. Williams v. Estate of Williams: GA wrote a will, leaving his farm to his three daughters who had taken care of him and never married; will said that he wanted them to have the farm during their lives so long as they didn’t marry, and for it not to be sold during their lifetime

1. Intent of testator was not to make an absolute gift – will contained words of limitation, and that he only wanted them taken care of during their unmarried lifetimes

2. Who had what?

a. Each daughter had a one-third life estate, determinable upon marriage

i. They also each had a one-third executory interest in each of the other two daughters’ one third interest, which would vest in her possession if one of the other two died or married while she remained unmarried and alive

ii. They also each had a remainder interest, which would vest if one of the other two died or married while she remained unmarried and alive

b. GA’s heirs held a reversion in fee simple, subject to the determinable life estates and executory interests of the draughts, which reversion would vest in possession upon the death of the last surviving daughter

G. Woodrick v. Wood: GW and CW owned land together; upon GW’s death, CW got a life estate in his interest in the land, and upon her death, the property would be divided half between their son, SW, and daughter, PW; SW conveyed his future interest to CW, so that she had a life estate and a 75% remainder interest; CW wanted to tear town a barn on the land, and PW objected

1. Doctrine of Waste:
a. The common law rule said it didn’t matter if the alteration improved or decreased the value of the property – as long as it altered the property it was considered committing waste

b. This case embraces the modern rule that if the waste improves the value of the property it cannot be enjoined

2. CW was allowed to raze the barn because it improved the value of the land

FUTURE INTERESTS
	Present Estate
	Future Interest in Grantor
	Future Interest in 2nd Grantee

	Fee simple absolute
	None
	None

	Fee simple subject to condition subsequent
	Right of entry
	None

	Fee simple determinable
	Possibility of reverter
	None

	Fee simple subject to executory limitation
	None
	Executory interest

	Fee tail
	Reversion
	and/or remainder

	Life estate
	Reversion
	and/or remainder

	Leasehold
	Reversion
	and/or remainder


I. Introduction
A. The owner of a future interest holds a present property right that is enforceable in court

B. Some future interests are certain to materialize into present estates – a reversion or remainder is certain to become possessory by someone at the end of a life estate

1. But a possibility of reverter, the right of entry, or executory interest only become possessory upon the happening of a triggering event

C. All of these future interests are inheritable; reversions and some remainders are also devisable – all five types of future interests are freely transferable by sale, gift, or will

D. A reversion, possibility of reverter, or right of entry may be retained by the grantor

E. A remainder or executory interest may be created in a grantee

II. Reversion and Remainders

A. A reversion is the name for the future interest left in the grantor after they, the holder of a greater estate in real property (such as fee simple absolute), transfer a lesser estate in the property that is certain to end (such as a life estate or a term of years)

1. Deed = the reversion remains in the grantor; will – reversion remains in the successor in interest of the testator

2. Reversionary interests are vested, and not subject to the Rule of Perpetuities

B. If the deed or will creating such a lesser estates specifies some second grantee who is to receive the leftover future interest, then that interest is called a remainder
1. A future interest created in a grantee that is capable of becoming a present possessory estate upon the expiration of a prior estate

2. It must be expressly granted in the same instrument that created the preceding estate, which is a life estate

C. Remainders are either vested or contingent

1. Vested = a remainder that is held by an ascertained person and that will become possessory upon the natural termination of the preceding estate

a. O to A for life, then to B and her heirs

b. Vested remainder subject to open: this remainder is vested in a class of persons, at least one of whom is qualified to take possession, but the class members’ shares are not yet fixed because more persons can subsequently become members of the class

c. Vested remainder subject to divestment: this is a remainder that can be completely divested by a condition subsequent or by an inherent limitation of the remainder estate

2. Contingent = a remainder that is held by an unascertained person or subject to a condition precedent other than the natural termination of the preceding estate

a. O to A for life, then to B if B is still alive

b. Condition precedent = an act or event that must exist or occur before a duty to perform something promised arises

c. Condition subsequent = a condition that, if occurs, will bring something else to an end
3. Alternative contingent remainders = O to A for life, then to B if B is alive, but if B does not survive A, then to C

a. This creates an alternative contingent remainder in C that would become a vested remainder if B dies before A

b. B dying before A is a condition precedent to C obtaining the property

D. Defeasance: the fact or an instance of bringing an estate or status to an end especially by conditional limitation; a condition upon the fulfillment of which a deed or other instrument is defeated or made void

1. Defeasible = capable of being annulled, voided

2. Indefeasible = not vulnerable to being defeated, revoked or lost

E. Both a reversion and a remainder follow an estate that ends naturally
F. Conveyance that purports to grant a fee simple absolute does not destroy a previously conveyed life estate with contingent remainder (ABO Petroleum Corporation v. Amstutz)

1. Heirs’ children = contingent remainders (heirs are determinable at death)

2. Heir’s estate = alternative contingent remainder

3. Parents = reversionary interest (because remainders are contingent)

G. Trusts

1. Under a trust, one or more persons or entities (called trustees) own property on behalf of another person or persons (called beneficiaries)

2. The property (sometimes called the trust’s corpus or res) may be real, as in a house and land, or personal, such as stocks and bonds

3. The trustees are the legal owners of the property, but must manage it exclusively in the best interests of the beneficiaries and ultimately must convey it to them

H. In equity, the court looks at what is potentially at stake to both sides in the transaction.
1. Sale without the consultation of the other party which has an interest in the property is not equitable (Baker v. Weedon)
2. Permissive waste = to let property deteriorate without maintenance, allowing waste to happen; have to maintain a life estate

3. Affirmative waste = when she’s actively doing something to change it; tear down a barn on the property

III. Right of Entry and Possibility of Reverter
A. Right of entry and possibility of reverter are future interests retained by grantors who create fee simple subject to condition subsequent and fee simple determinable

1. They may last forever (though many states have statutorily limited the period in which these interests can exist)

2. They may terminate by their own terms

3. The holder of one of these has current property rights that are considerably less extensive than those possessed by the holder of a reversion or remainder interest

B. Determinable fee is created by language which connotes that the grantor is giving a fee simple only until a stated event 

1. “The difference between a fee simple determinable and a fee simple subject to a condition, is solely a matter of judicial interpretation of the words of a grant” (Mahrenholz v. County Board of School Trustees)

C. Several states place time limits on exercising a right of entry

1. Some of these statutes limit the duration of rights of entry and possibilities of reverter to a certain number of years from the date of their initial creation

2. Others require that they be exercised or enforced within a certain number of years after the condition or limitation was breached

3. Others require that holders of rights of entry or possibilities of reverter periodically file in the local land records a declaration of their continuing intent to enforce the condition or limitation

IV. Executory Interests
A. A future interest created in an alternative grantee that divests (cuts short) a present estate before its natural end

1. Becomes possessory automatically upon the happening of a triggering condition or limitation

2. Two basic types

a. Springing executory interest = divests the grantor in the future; “from O to A when she marries,” would create an executory interest in A, divesting the grantor, O

b. Shifting executory interest = divests an initial grantee of her present estate and shifts the estate from an initial grantee to an alternative one; “from O to A, but if the property is no longer used as a library, then to B” creates an executory interest in B

V. Rule Against Perpetuities
A. “No interest is good unless it must vest, if at all, not later than 21 years (9 months) after some life in being at the creation of the interest”

1. Was designed to promote the marketability and development of present estates and limit the dead-hand control of grantors over future interests

2. Imposes a maximum time limit on the potential duration of every contingent remainder, vested remainder subject to open, and executory interest to which it applies

a. None of these future interests can last longer than 21 years beyond the death of the last relevant person alive at the time of its creation

b. Each of them must certainly vest, close, become possessory, or fail within this period (the life in being plus 21 years) – if not, the interest is void from the moment of its creation

c. A “life in being” must be a validating or measuring life, which is a life of someone alive when the interest was created whose life will determine whether and when the interest will vest or fail

i. Ex: “Elvis conveys Blackacre to his children for life, remainder to his grandchildren)

ii. There is no measuring life

A. Because Elvis is still alive, he may still have more children – the entire class of “Elvis’ children” must be considered together and as long as it is possible for Elvis to have more children after the conveyance, E’s children, singly or collectively, cannot be valid measuring lives because they are not necessarily all “in being” at the time of conveyance

B. The court possesses an authority called cy pres which allows them to reform future interests so as to bring them within the perpetuities period

1. It means “as near as possible” – the object is to carry out the intentions of the parties “as near as possible” under the rule

C. Under a “wait and see” approach, contingent future interests remain valid throughout the perpetuities period, and are voided only if the contingency is not resolved by the end of period.

D. Uniform Statutory Rule Against Perpetuities (USRAP)

1. Under this statute, contingent future interests are valid for either the common-law perpetuities period or 90 years, whichever is longer

2. Thereafter, courts are empowered to reform the interest so as to bring it within this extended perpetuities period

E. Interests subject to the rule are contingent remainders, executory interests, options to purchase land not incident to a lease for years, and powers of appointment
1. Interests not subject to the rule are present interests in possession, reversions, vested remainders, possibilities of revert, rights of entry, powers of termination, and charitable trusts

F. A trust is not subject to the rule of perpetuities

1. In Warren v. Albrecht, once JW dies, the interest must necessarily vest or fail, depending on who is alive at the death of JW
2. The grantor intended for the interest to vest at JW's death, so anybody who can take will take immediately at the end of a “life in being” 
3. The interest thus does not violate the rule against perpetuities
G. For corporate entities, the limit of the rule of perpetuities may be a "gross term" of 21 years (United Virginia Bank/Citizens & Marine v. Union Oil Company of California)

VI. Rules of Construction and Rules of Law
A. Rules of construction: flexible guidelines used by courts to interpret ambiguous deeds and wills

1. Example: when forced to choose between a fee simple absolute and a fee simple defeasible, the courts favor absolute

2. Example: when forced to choose between a fee simple determinable and a fee simple subject to condition subsequent, the courts favor condition subsequent 

B. Rules of law: inflexible constraints on how grantors and grantees can convey and hold property

1. Such rules have encountered resistance in American courts

2. Only the rule against perpetuities remains a significant factor in modern property law

C. The traditional standard of proof for overcoming a rule of construction is by “clear and convincing evidence”

D. Harris Trust and Savings Bank v. Beach: H and G married; H created two trusts for G, each giving her shares of stock in the family company, which G was to get the income from for life; both trusts provided that at G’s death, the trust would terminate and the fund would be distributed among H’s heirs; there was a question of whether H’s heirs were determined at H’s or G’s death

1. If at H’s death, the trust’s estate passes under the wills of his two daughters, and would go to E’s two living children and D’s dead husband’s estate and four charities

2. If at G’s death, the trust’s estate would be divided among H’s now-living descendants – two grandchildren and three great-grandchildren

3. The court ruled that since the documents revolved around G’s life, then the heirs should be determined then

4. Per capita vs. per stirpes distribution

a. Per capita = divided equally among all individuals, usually in the same class

b. Per stirpes = divided equally among each family branch of a group of beneficiaries

CONCURRENT OWNERSHIP
I. Introduction
A. Common law concurrent estates:

1. Tenancy in common: undivided possession

2. Joint tenancy: survivorship that is severable

a. Four unities: time, title, interest, possession

3. Tenancy by the entirety: unseverable survivorship

a. Five unities (time, title, interest, possession, marriage)

B. Basic co-ownership concepts

1. Features:

a. Undivided simultaneous ownership

b. Partition (in kind or by sale)

c. Survivorship, or not

d. Severance, or not

e. Unities: time, title, interest, possession (not always followed)

2. Rights and wrongs among co-owners:

a. Possession

b. Partition: divide into separate shares

c. Accounting: for benefits/profits received

d. Contribution: for expenses to preserve property

e. Ouster: wrongful denial of possession

f. Waste: no wasting of the co-owned property

II. Cotenants
A. Right to Shared Possession

1. A joint tenant or cotenant is entitled to possession of the entire premises and may lease or license transfer his right of possession to another or authorize another to exercise it

2. Required for possession:

a. Person in current possession of the property must give consent to enter

b. Permission is not valid if it was granted to the prejudice of the cotenants

3. Partition: an action between cotenants that splits up the property; if propert cannot be portioned then court can order a sale and split proceeds (Barrow v. Barrow)

a. Adverse holding: can be accomplished by physical means such as barring entry, or when the tenant in possession communicates to the other tenants that he is claiming exclusive possession

i. How much adverse holding is required?  If the tenant does activities that would force a reasonable person to leave, he is holding adversely

ii. If there is adverse holding, the tenant in possession must pay the other tenant reasonable rental value

iii. If holding is not adverse, the tenant cannot collect rent but can sue for partition

B. Joint Tenancy

	Joint Tenancy
	Tenancy in Common
	Tenancy by Entireties

	Right of survivorship 

(tenant dies ( tenant)
	No right of survivorship

(tenant dies ( heirs)
	Right of survivorship

	Not inheritable or devisable
	Is inheritable or devisable
	Not inheritable or devisable

	Conveyable
	Conveyable
	Conveyance by single spouse is ineffective

	Grantee is a tenant in common
	Grantee is a tenant in common
	

	Right to partition
	Right to partition
	No right to partition


1. Terms

a. Survivorship: the right of property possessed because one tenant has outlived another; when one joint tenant dies, it is not inheritable and that share is redistributed among living tenants

b. Creation of Tenancy in Common: by listing names of the tenants on the conveyance – without further detail as to type of deed – creates a tenancy in common

i. Can occur all at once or at different times

ii. Courts favor

c. Creation of Joint Tenancy:  four unites of joint tenancy must be present (any act that destroys any of the unities operates as a severance to the joint tenancy)

i. Unity in interest: all the tenants have an equal portion of the interest

ii. Unity in title: tenancy is created in the same title

iii. Unity in time: the property is conveyed at the same time

iv. Unity of possession: all tenants have possessory rights

2. If in doubt then it is considered a tenancy in common; “jointly and severally” may not mean joint tenants (James v. Taylor – not enough info from deed to create joint tenancy)

a. Some states say “jointly” creates joint tenancy

b. Tenancy in common = default

3. Where there are joint tenants and one quitclaims her interest to the second tenant, and the second tenant dies and leaves interest to nieces, the unity is broken only between the first two tenants (Jackson v. O’Connell)

a. The final two tenants still hold 2/3 in joint tenancy, so third tenant gets 2/3 and nieces get ½
4. Right of survivorship says property goes to survivor when one joint tenant dies, but a joint tenant can terminate the tenancy by an act that is inconsistent with the continued existence of the tenancy (Duncan v. Vassaur)

a. Joint tenancy is terminated by murder and a tenancy in common takes it place

b. ½ of property goes to murder victim and ½ goes to joint tenant who murdered

c. Policy: to deny murderers fruits of their crime

d. State statutes say that murderers cannot inherit, convey, devise, descent, or get any interest of the land of their victim

i. If they are acquitted they can get property

III. Marital Property
A. Tenancy by the Entirety (see above)

1. To create, parties have to be married at the time

a. Requires the four unities of tenancy in common plus unity of being married when it was purchased and married throughout 

b. Only exists in a separate property state
i. In California, there is no tenancy by the entirety because it is a community property state

c. In US states that recognize the tenancy by the entirety, a couple may choose that form or joint tenancy or tenancy in common

i. When intent isn’t clearly stated, most states presume a tenancy by the entirety
2. It can be terminated only by divorce, the death of one spouse, or mutual agreement of the spouses
a. If husband and wife divorce, then it converts to tenancy in common (lose ability to convey your half)

3. Married Women’s Property Acts: allowed women to retain control of their property after marriage, and to acquire additional property thereafter
4. Debts: debtors can attack joint tenancies, getting half of it for one person’s debts, but they cannot attack tenancy by the entirety, because it belongs to both spouses wholly, and only one might be responsible for the debt

5. Where a tenant owes taxes and the IRS puts a lien on the house, and the tenant quitclaims his interest to his spouse, the government still has rights to the house under tenancy in the entirety (United States v. Craft)

a. Each tenant possess individual rights in the estate sufficient to constitute “property” or “rights to property” for the purposes of the lien

6. Death

a. Wife’s estate is known as a dower and husband’s estate as a curtsey
i. For the husband to have curtsey, the couple must have a child

ii. Curtsey applies to all of wife’s freehold estates, but the wife’s dower applies to only 1/3rd of husband’s freehold estates

b. Forced share/elective share replaced dower and curtsey; the survivor is entitled to a percentage of the deceased spouse’s estate, usually between ½ or 1/3

c. If one spouse dies intestate, the other spouse gets all their property if they don’t have any children, and if they do have children (varies by state) they’ll get between ¼ or ½ 

i. If the spouse dies testate, the spouse can disaffirm the will, and take their forced share or elective share
B. Divorce
1. “No-fault divorce” and “equitable division of property” meant that all property owned by either spouse is classified as separate property or marital property
2. Division of property in a divorce action involves two steps:

a. First, the property must be classified as marital or separate (question of law) 

i. Separate property (one for each spouse): property that is identifiable property brought into the marriage by one of the spouse that is property they owned before they were married, augmented by gifts or inheritance donated solely to that spouse during the marriage, plus any truly personal items

ii. Marital property: everything else is marital property, including anything earned, acquired or co-mingled during marriage
A. Typical marital property: house, bank accounts, stock accounts, dog, professional licenses, solely owned businesses, partnership in a business or property, pension (vested pension rights are treated as marital property, while unvested ones are not)
b. Second, the marital property must be divided equitable (a matter held in the trial court’s discretion)

3. There are some states that by common law or statute (including California) which say that they presume the equitable division is 50/50, but most states let a court decide what is equitable

a. In determining what is equitable, the court considers:

i. The extent of the contribution to that property by one or the other spouse

ii. The need of the spouse (how much does the spouse need the money)

iii. The length of the marriage (weighted heavily)

4. Equitable division was based on the premise that marriage is an economic partnership to which both parties contribute as a spouse, parent, wage earner or homemaker.

a. The majority of courts take two approaches: The non-career spouse is entitled to either

i. Reimbursement of her financial contributions, with appropriate interest (reimbursement would be like protecting the victim of a breach of contract action with reliance damages, rather than expectation damages – what about her opportunity costs, forgone when the couple decided to concentrate their efforts on the career advancement of one over the other?)

ii. Or a special type of alimony, known as “rehabilitative maintenance” which pay educational or job-related expenses for the non-career spouse to enhance her earning potential

5. Most courts rejected the proposition that enhanced earning potential, developed while the couple is married, represents marital property, whether or not the enhanced earning potential is reflected by a professional degree (O’Brien v. O’Brien)

6. Most courts do not call something marital property until the person has received it, so inheritances do not count (Goldstein v. Goldstein)

II. Community Property
A. Community property starts from the radically different premise that the marriage is an economic partnership; the law has created a separate entity = the community

1. Accumulations of wealth belong to the couple together – all income earned during marriage belongs to both partners equally

a. In all community property states, spouses are allowed to own separate property, which consists of all premarital property, gifts (inter vivos and testamentary) made to one spouse, and inheritances

i. However, there is a strong presumption that all property owned by either spouse is community property, so one who claims a particular asset is separate property has the burden of proof

b. Under the universal community property approach, premarital property becomes community property upon the marriage, and the community owns all subsequent acquisitions of property by either spouse

B. Transmuting the property: when a couple, by agreement, changes separate property into community property or vice versa

C. Debts: if you owe money and you’re married in a community property state, and you’re sued on the debt, the creditors can get your half of community property (treated like a tenancy in common)

1. If you’re in a separate property state and are sued on a debt, they can only get your separate property – can’t touch the marital property

D. Gifts: a spouse may make moderate gifts for just causes to persons outside the community

1. What is reasonable to the community

a. But a gift of community funds that is capricious, excessive, or arbitrary may be set aside as a constructive fraud on the other spouse

2. In California, the non-generous spouse can set aside any gift of community property

E. Conveyances: however, when one spouse conveys community property in exchange for consideration, invalidation will often impose a substantial hardship on the purchaser

1. If the purchaser does not know that the transfer conflicts with the other spouse’s community property rights, a bona fide purchaser problem arises

F. Community property states = California, Washington, Idaho, Nevada, New Mexico, Arizona, Texas, Louisiana, and Wisconsin

1. Different rules for community property in each of the 9 community property states (just like marital property is different in each of the 41 separate property states)

G. Severance pay for work done during course of marriage would be community property, but disability pay earned after separation would be separate property (In re Marriage of Horn – dispute over husband’s disability pay from the NFL)

III. Property Rights of Unmarried Couples
A. Many jurisdictions will split up property of unmarried couples in the same way as married couples

1. Some jurisdictions require the contract to be express and will not imply a contract or find unjust enrichment because they want to encourage marriage

B. Majority rule

1. Courts should enforce express contracts between nonmarital partners

2. In the absence of an express contract, look to parties’ conduct to determine if there is an implied contract

3. Range of states options to treat an agreement regarding property between unmarried couples:

a. Express contract (divide property equitably)

b. Implied contract (divide property equitably)

c. Written contract

d. Constructive trust (“I will take care of you”)

e. Meretricious relationship (live as if you are married for a sufficiently long period of time in a sufficiently public way – not saying you’re married – then the state will treat you as if you’re married)

4. Courts may employ the doctrine of quantum meruit or other equitable remedies when warranted by the facts of the case

5. Policy:

a. Adults who agree to live together are competent to make agreements as to their property rights and may order their affairs as they choose

b. Reasonable expectations of parties have value

c. Prevalence of nonmarital relationships in modern society and acceptance of them makes old law fail to apply

C. Moderate rule

1. Only express contracts between nonmarital partners can be enforced

D. Minority rule

1. Contracts between nonmarital partners are void as against public policy

E. Marvin v. Marvin: in CA, nonmarital partners may lawfully contract concerning the ownership of property acquired during the relationship

1. Court will enforce express agreements between the parties to the extent that they do not rest on an unlawful meretricious consideration

2. In the absence of an express agreement, the courts may look to a variety of other remedies in order to protect the parties' lawful expectations

F. Same-sex couples: 

1. Defense of Marriage Act: defines marriage as “only a legal union between one man and one woman as husband and wife”

2. Provides that states are not required to give effect to same-sex relationships that are treated as marriages in other states

3. The meretricious relationship doctrine applies to same-sex couples in dividing their assets and liabilities (Gormley v. Robertson)

REAL ESTATE TRANSFERS
I. Introduction
A. Typical sales transaction is divisible info four distinct stages:

1. Pre-contract stage
a. Prior to the entering into of a contract of sale and purchase, Seller and Buyer are busy making plans and seeking information

i. Seller can hire a real estate broker

ii. Buyer contacts a brokerage firm to obtain info about houses on the market, which costs the buyer nothing even though the brokers do a lot of work

A. Brokers for the buyer only get commissions paid by sellers for compensation

2. Executory contract stage
a. When Seller accepts Buyer’s offer, with or without further negotiations or counteroffers, a binding contract results

b. The executory contract stage lasts from the moment of contract formation until closing (usually 1 to 3 months)

c. The buyer does the inspections during this period to make sure the house is as warrantied

i. The buyer also does a title search

ii. Buyer has to obtain financing

d. It is customary for a buyer to make a deposit, generally called earnest money, when the contract is signed

e. Equitable title is transferred to the buyer

3. Closing stage
a. Assuming the mortgage loan application, inspections, and the work have gone smoothly, closing (sometimes called settlement) is scheduled

b. At closing, the parties consummate their exchange, buyer paying the price and seller conveying the property by warranty deed

c. Legal title is transferred to the buyer

4. Post-closing stage
a. After closing, if all goes well, buyer and seller will have no further contact

b. Most often it’s the buyer and not the seller who makes a complaint after closing

B. The contract for the sale of real property must adequately describe the land and any other property that is to be conveyed

1. Also, it should address the title search process, the quality of title, the buyer’s right to inspect the property, payment of the price including provisions for the buyer to obtain mortgage financing, time performance for both parties’ obligations

II. Contracts of Sale
A. Contracts of sale normally contemplate escrows (delivery of deed to a third person to be held until purchase price paid) before closing (exchange of purchase price and deed)
B. To be enforceable, a land contract must be in writing and signed by the party to be charged; Statute of Frauds requires that the writing contain all “essential terms” of the contract, including description, parties, and price

1. Where a writing is too uncertain as to the price term, there is no binding agreement (Sterling v. Taylor)
2. A memorandum satisfies the statute of frauds if it identifies the subject of the parties’ agreement, shows that they made a contract, and states the essential contract terms with reasonable certainty – and has to be signed
a. It must state the parties to the transaction, it must describe the land with enough specificity to know what the land is, it has to clearly express an intent for the seller to sell and the buyer to buy, and it must clearly express the price

b. Leases of a year or less are exempt from the statute of frauds’ writing requirement
C. A seller must bear the risk of damage during the executory period of a contract, as long as they have legal title (unless the buyer is in possession, which is likely to occur with an option to purchase) (Brush Grocery Kart, Inc. v. Sure Fine Market, Inc.)
1. The minority rule says that liability follows equitable title, and therefore the buyer bears the risk
2. If a formula for determining price is given in the contract and it satisfies the statute of frauds, the court has to use the parties’ formula

D. Doctrine of Part Performance: a court may give specific performance of a contract despite the absence of a writing if additional facts are present

1. Possession of the land by the purchaser;

2. Making of substantial improvements; and/or

3. Payment of all or part of the purchase price by the purchaser
III. Property Quality
A. Donnelly v. Taylor: D moved into a house sold to them by T that was infested with bats; the purchased agreement said that the buyer would take the property “as is”; D had the house inspected for termites but found nothing that would suggest there were bats in the house; T claimed they had no knowledge of bats
1. This was a latent defect (non-obvious), not a patent defect (those discoverable by a buyer who inspects with reasonable diligence)
a. The doctrine of caveat emptor (“buyer beware”) is followed if the defect is one that is discoverable by a reasonable inspection (patent), there is an unimpeded opportunity to inspect the premises, and there is no fraud by the seller – then the seller has no liability
b. If, however, the defect is not discoverable by reasonable inspection (latent) or opportunity to inspect is impeded by the sellers, then the doctrine does not apply, assuming that the contract does not contain an “as is” provision
i. Where the contract contains an “as is” provision, the sellers have no duty to disclose latent defects, even though they are aware of them, but they may not actively misrepresent the condition of the property or actively conceal the defect

B. Where the seller knows of facts materially affecting the value or desirability of the property which are known or accessible only to him and also knows that such facts are not known to, or within the reach of the diligent attention and observation of the buyer, the seller is under a duty to disclose them to the buyer (Reed v. King)

1. Property as the site of a past murder is not such a common occurrence that buyers should be charged with anticipating and discovering this possibility – latent defect
a. If the buyer can show that the murder has a significant effect on the market value then she is entitled to a ruling for rescission

2. Stigma nondisclosure statutes generally relieve seller and broker from liability for failure to disclose certain stigmatizing events; however the immunity does not apply if seller makes an affirmative misrepresentation
C. Haunting of a house by ghosts is a latent defect, because seller was not expected to be familiar with the heritage of the house in a small village (Stambovsky v. Ackley)
1. It was equitable to allow the rescission of the contract

IV. Recording System
A. At common law, if the seller tries to sell the property twice, priority is given to the grantee first in time (whoever receives the deed first)
B. Recording acts in almost all states provide that a subsequent purchaser is charged with constructive notice of a prior recorded interest – even if he fails to search the records – and accordingly cannot qualify for protection as a bona fide purchaser
1. Purpose:

a. Protects existing owners from losing their property to later purchasers by providing constructive notice
b. Protects new buyers by allowing them to qualify for bona fide purchaser protection after careful title searching reveals no prior interests
2. Deeds and other instruments are placed in the public land records; a written catalogue (usually consisting of two indices) lists all recorded documents
B. Three types of recording acts statutes:

1. Race statutes: the first person to record their instrument wins

2. Notice statutes: the last to receive the deed without notice of prior unrecorded interests wins
a. In a notice jurisdiction, a bona fide purchaser is a subsequent purchaser who pays valuable consideration for an interest in real property, without any notice of an interest that a third party already holds in the land
b. In a notice state, notice is presumed at the moment of recording, even if the subsequent purchaser may not know about it (Caruso v. Parkos)
3. Race-notice statutes: the first to record without notice wins

a. In a race-notice jurisdiction, a bona fide purchaser is a subsequent purchaser for value without notice of any prior interest who also records his deed first

C. Possession of land by one other than the grantor is ordinarily sufficient to put parties on inquiry as to the rights of the party in possession

1. However, possession by the grantor of a recorded deed does not impart such notice, because occupancy, to impart notice, must be hostile or inconsistent with that of the holder of legal title (Raub v. General Income Sponsors of Iowa, Inc. – banks had no notice and were BFPs and R was liable to them for payments)

D. Recording acts protect BFPs who are entitled to prevail against a prior transferee under “notice” and “race-notice” statutes; must satisfy three requirements:

1. Be a purchaser (or mortgage or creditor if the statute so allows)

2. Take without notice (actual, constructive, or inquiry) of the prior instrument

3. Pay valuable consideration
II. Land Finance
A. Encumbrance: a right or interest in land owned by someone other than the owner of the land itself (e.g. easements, leases, mortgages, and restrictive covenants)

B. Lien: form of security interest granted over an item of property to secure the payment of a debt or performance of some other obligation

1. The lender will require that the borrower post security for the loan, so that (if the loan is not repaid as promised) the lender may cause the security to be sold and repay the loan from the sales’ proceeds
C. Mortgage: the conveyance of an interest in real property as security for performance of an obligation
1. The obligation is almost always a loan of money evidenced by a promissory note
2. If the borrower (the mortgagor) fails to make the payments required by the note or otherwise defaults on the obligation, the lender (the mortgagee) may cause the secured property to be sold and apply the sales proceeds to satisfy the unpaid debt in a process called foreclosure
3. Creation of a mortgage: 

a. (1) Include material terms (names of parties, description of property, words manifesting intent, etc.) set forth in a writing signed by the mortgagor and 

b. (2) The mortgage must be delivered to the mortgagee

4. The mortgage is a nullity unless it secures an obligation (via promissory note)

a. Promissory note is simply a specialized form of contract between the lender and the borrower; includes the loan amount, interest rate, term, and repayment schedule

b. Often contains a prepayment clause (allowing the mortgagor to repay the loan in advance of the due date in return for payment of a monetary penalty) and a due-on-sale clause (allowing the mortgagee to demand repayment of the entire loan if the mortgaged property is sold or otherwise transferred)

5. Equity of redemption: English courts routinely allowed the mortgagor to recover the property if the entire loan was repaid within a reasonable period after its due date

A. Foreclosure

1. Judicial foreclosure: specialized type of litigation in which the successful mortgagee receives a judgment that states the amount due on the mortgage, directs the property to be sold at public auction, and specifies the terms of the sale

2. Power of sale foreclosure: purely private procedure, without judicial involvement; permitted only when authorized by the express terms of the mortgage

a. While most states allow this form of foreclosure, statutory safeguards are generally provided for the mortgagor

b. Most states allow the mortgagor to bring suit to cancel the sale only where the bid price is so grossly inadequate as to “shock the conscience” or if fraudulent or unconscionable conduct has occurred

B. Anti-Deficiency Legislation

1. If the price received at foreclosure does not fully pay the secured debt, the mortgagee may then be able to sue the mortgagor to receive a deficiency judgment – a judgment requiring the mortgagor to pay the unpaid balance

2. Legislation in some states restricts such actions; many states limit the amount of any deficiency judgment to the difference between (1) the unpaid balance and (2) the fair market value of the property

3. Some states bar deficiency judgments altogether

C. Statutory redemption: about half the states allow the mortgagor to redeem the property after foreclosure

1. The mortgagor may recover title by paying a set amount (usually the foreclosure sale price plus other expenses) to the successful bidder within a specific period

D. Alternative Financing Devices

1. Installment land contract is frequently used as an alternative to the mortgage (alternative financing device)

a. The buyer (or vendee) agrees to pay the purchase price in installments to the seller (or vendor) over a period of years

b. Contract provides that the vendor retains title until all payments are made, and then transfers title to the vendee

c. Vendee usually holds possession during the contract period

2. Deed of trust: borrower (or trustor) executes a written instrument conveying an interest in the property to a neutral third party (the trustee), as security for an obligation owed to the lender (or beneficiary)

a. If the trustor defaults, the trustee is empowered to conduct an auction sale and repay the beneficiary with the sales proceeds

b. In any situation where the parties actually intend a deed, lease, or other instrument to be security for debt, the courts will treat it as an equitable mortgage, regardless of the form of the transaction

E. Stephens, Partain & Cunningham v. Hollis: the fact that plaintiff obtained its title from a trustee under a deed of trust, who purchased the property at the trustee's own sale, did not make the sale unlawful or plaintiff's title defective
1. As a trustee under a deed of trust, it was not a trustee in the ordinary sense and was not absolutely prohibited from purchasing the trust property at its own sale
F. Wansley v. First National Bank of Vicksburg: although the trustee had financial interests in the bank, the court found that nothing in the foreclosure process was inadequate
1. Every aspect of the foreclosure sale, including the method, advertising, time, place, and terms, was commercially reasonable
PRIVATE LAND USE RESTRICTIONS
I. Easements, Profits, and Licenses
A. Servitudes: easements, profits, and covenants

1. Easement: an enforceable property interest tied either to land or to a person to make specified use of another’s property

a. Subservient: land that has the easement

b. Dominant property: land that benefits from the easement

2. Profit (à prendre): right to remove something of value (like timber or fish) from another’s land

a. Often considered a subcategory of easements

3. Covenant: restricts a persons’ use of his land

4. License: usually an interest of lesser importance than a servitude because generally it is nontransferable and is revocable by the landowner

5. Nonpossessory right to use land that is otherwise owned by someone else

a. May have any duration agreed upon and may be defeasible

b. Not exclusive unless the conveyance so specified

B. Express Creation and Scope

1. Creation of an easement must satisfy the statute of frauds
a. It may be either an express grant of the right to use the land or an express reservation, which allows a grantor who conveys an estate to continue to use the conveyed land
b. An easement may be affirmative or negative
i. Affirmative easements provide a nonpossessory right to use land in the possession of another

ii. Negative easements entitle an owner to prevent another owner from doing a particular act on the second owner’s land (e.g. conservation, agricultural, view easements)

2. The benefited land, the one that gets to use the other, is called the dominant estate; the property it gets to use is the servient estate (burdened)
3. Easement appurtenant allows the owner of the dominant estate to use the servient estate – it is tied to the land
4. Easement in gross benefits the owner without regard to that person’s ownership of any other property – it is tied to a person
a. If there is a person then there is no dominant estate, just a servient estate
5. If the easement does not have an ending time, it ends only when it is truly abandoned, which is more than just non-use (i.e. ripping up the railroad tracks, or tearing down the house the road went to)
a. The scope of an easement generally turns on the intent of the parties
b. Law usually presumes that the parties to an express or implied easement intended that the easement holder would be entitled to do anything reasonably necessary for the full enjoyment of the easement, absent evidence to the contrary
A. Five types of easements (in order of desirability):
1. Express: writing must identify the parties, manifest an intent to create an easement, describe the affected land, and be signed by the grantor
a. Easement by reservation
i. When an owner sells part of their land and retains the landlocked part and reserves an easement to access their land across the land their sold

A. Courts are a little less favorable to people cutting themselves off

b. Easement by grant (courts favor)

i. When an owner sells a landlocked part of their land and grants an easement across their property

2. Implied by Prior Use (implied easement, easement by implication): required elements are required for an easement implied from prior existing use: (1) severance of title to land held in common ownership; (2) an existing, apparent, and continuous use when severance occurs, and (3) reasonable necessity for the use at time of severance
a. It is not absolutely necessary, but the use existed before and continuing to do so is reasonably appropriate

b. A claimant must show that 

i. The relevant parcels of land had been in unitary ownership
ii. The use giving rise to the easement was in existence at the time of the conveyance dividing ownership of the property

iii. The use had been so long reasonably continued and so obvious as to show that it was meant to be permanent

iv. And, at the time of the severance, the easement was reasonably necessary for the proper and reasonable enjoyment of the dominant tract
3. Implied by Necessity (easement by necessity): when a grantor conveys to another an inner portion of land surrounded by lands owned by the grantor or the grantor and others
a. Unitary ownership: there must be a unitary owner at some point who forgot to put the easement in the deed conveying part of their property to someone else

b. At severance, easement was strictly necessary for reasonable use and enjoyment of property

c. Unless a contrary intent is manifested, the landlocked grantee will be entitled to have a right-of-way across the retained land of the grantor for ingress and egress

d. An easement is implied by necessity in a deed when the owner retains the inner portion, but conveys to another a surrounding parcel

4. Prescriptive: occurs from a use of another’s land adverse to the owner of that land or the owner’s interest in the land against which a servitude is sought
a. Open, obvious/notorious, continuous for requisite length of time, adverse, under claim of right

b. To prove a prescriptive easement, one must show an open, continued, and unmolested use of the land in the possession of another for the statutory period of 20 years

c. A party seeking the easement must use the property in a manner that is hostile or adverse to the owner

i. The presumption of a prescriptive right may be rebutted by proof that the use was by permission or not under a claim of right

d. Different from adverse possession because the person acquires and easement and not title

5. Estoppel
a. Actor relied on something by the adverse party at their own detriment

b. Other party knew of reliance

c. Only lasts as long as detriment continues

d. Three elements are necessary to create an irrevocable license: (1) a license; (2) the licensee’s expenditure of substantial money or labor in good faith reliance; and (3) the licensor’s knowledge or reasonable expectation that reliance will occur
B. Case law defining creation and scope
1. Hagan v. Delaware Angler’s & Gunner’s Club: A deed from S to DAGC reserved to S and her heirs the right to fish in the lake; H, owners of nearby property, acquired the S property through a chain of title and brought an action to enforce their alleged right to fish too

a. This was a profit, reserving the right to extract something from the land

b. Even though S reserved this right for her heirs and assigns, no one specifically assigned the profit to fish to H, and therefore this was a profit in gross which ended when S’s heirs no longer owned the land

2. Leabo v. Leninski: even though L owned the beach, he could not open it to the public because he owed an easement to Leabo and others

a. The record showed sufficient evidence that the easement holders' rights to use the beach, including enjoyment of the beach, not merely access, were substantially hindered by allowing public access
3. One cannot create an easement benefiting land which he did not own (Estate of Thompson v. Wade)
4. Ephrata Area School District v. County of Lancaster: where a body other than a public utility sought a right-of-way over property subject to an open space property interest vested in a local government unit, the entity seeking the right-of-way could secure it only if, after a public hearing, the governmental unit approved the right-of-way

5. M.P.M. Builders, LLC v. Dwyer: the standard for unilateral relocation of an easement by the owner of a servient estate in the Restatement Third of Servitudes should be applied

a. Restatement allowed for unilateral relocation of the easement if it did not lessen the utility of the easement, increase the burdens on the owner of the easement, or frustrate the purpose of the easement

6. Christensen v. City of Pocatello: the proposed change in use of the easement, from a virtually unused ingress/egress easement serving a specific dominant parcel, to part of a thoroughfare open to the public for recreation purposes, was inconsistent with the purpose of the easement

a. Easement was not intended to serve the purpose proposed by the City and cannot be dedicated as a public road
C. Case law defining non-express creation
1. Thompson v. E.I.G. Palace Mall, L.L.C.: restaurant used mall parking lot for patron parking and deliveries (even though had own parking lot); all originally owned by same person; mall wants to build over that part of the parking lot

a. No prescriptive easement in this case because it was not adverse – the mall had never objected to it before (and parking was for general public)

b. No implied easement by necessity for parking because they have their own lot, but maybe implied easement because delivery truck can only fit that way

2. Schwab v. Timmons: S divided land so that part no longer touched the public road; S wanted to use a private road that ended just before S’s property

a. Easement of necessity arose where an owner severs a landlocked portion of his or her property by conveying such parcel to another

b. S severed himself, so no right to private road

3. Marrone v. Washington Jockey Club: licensee entered a horse to take part in the races and purchased a ticket for admission to the grounds; licensors barred licensee from entering the grounds since the vet alleged he doped his horse
a. The ticket was only a license to enter the grounds, so there was no action in tort, absent an unlawful assault or false imprisonment, for the refusal to allow the licensee to enter the grounds
4. An easement by estoppel may be found when an owner of property misleads or causes another in any way to change the other’s position to his or her prejudice (Kienzle v. Myers)
a. It is simply a license to use someone else’s land made irrevocable for a certain period of time
b. Where an owner of land, without objection, permits another to expend money in reliance upon a supposed easement, when in justice and equity the former ought to have disclaimed his conflicting rights, he is estopped to deny the easement
c. A permissive use can never ripen into a prescriptive easement
D. Termination

1. Possible methods:

a. Easement for a specific duration or purpose expires at conclusion of that time or purpose

b. Both parties expressly consent to release

c. Merger: easement ends automatically if same person now owns dominant and servient estates

d. Prescription: if servient owner uses land adversely to dominant owner for sufficient period

e. Forfeiture: dominant owner abuses easement in way that cannot be solved by injunction or upon failed attempt to convert easement appurtenant into easement in gross

f. Estoppel: servient estate relies upon statements of easement owner

g. Condemnation: government exercises eminent domain

h. Abandonment

i. Easement by estoppel: ends if fairness of change circ no longer requires easement to continue

j. Easement by necessity: ends when necessity ends

2. Preseault v. United States: RR long unused easement was turned into public hiking and biking trail

a. An easement is terminated by abandonment when nonuse is coupled with an act manifesting either a present intent to relinquish the easement or a purpose inconsistent with its future existence

II. Covenants
A. Covenants: a promise concerning the use of land; can be either affirmative (promise to do something) or negative (promise not to do something); binds or burdens (usually both) the original parties to the promise and their successors as landowners, and is enforceable with damages or an injunction

a. Tied to the land

b. Equitable servitude = injunction; covenant = money damages

B. Equitable servitude: a nonpossessory interest in land that operates like a covenant
1. Requirement for the burden to run

a. A successor of the promisor is bound if:

i. The covenanting parties intended that the servitude be enforceable by and against the assignees

ii. The successor of the promisor has actual, inquiry, or record notice of the servitude and

iii. The covenant touches and concerns the burdened land

2. Requirement for the benefit to run

a. The benefit of an equitable servitude runs with the land, and thus is enforceable by the promisee’s successors if the original parties so intended, and the servitude touches and concerns the benefited property

C. Requirements of covenants: 

1. (1) Intent to run with the land (or in gross, to run with an individual)

a. Must say who or what land is burdened and who or what land is benefited

b. Look in the deed

2. (2) Notice: people have to have notice that their property is benefited and burdened (can be actual or record)

3. (3) Privity (for covenants only; equitable servitudes do not require privity)

a. Horizontal privity refers to the relationship between the original parties to the covenant at the time they entered into the covenant

i. Requires that at the time the original parties entered into the agreement, they shared some interest in land independent of the covenant

b. Vertical privity refers to the relationship between one of the covenanting parties and its successor in interest

i. It exists when the fee simple owner conveys the fee simple to another party, but not if the owner of the fee conveys only a life estate

ii. Different from easements, where any possessor of the servient tenement must honor the easement

iii. Characterizes the relationship between the original party to the covenant and the subsequent owner

A. Requires that the person currently claiming the benefit or subject of the burden is a successor of the original person so benefited or burdened

4. (4) Has to touch and concern the land (if its an easement in gross, only half of it has to touch and concern the land – the benefited land)

D. Defenses:

1. Unclean hands: the person seeking enforcement is violating a similar restriction on his own land

2. Acquiescence: the benefited party acquiesced in a violation of the servitude by a burdened party

3. Estoppel: the benefited party acted in such a way that would have a reasonable person to believe the servitude was abandoned

4. Laches: the benefited party fails to bring suit against the violator within a reasonable time

5. Doctrine of changed conditions: the character of the neighborhood changes sufficiently, through changes in zoning or through non-enforcement of the servitude in one part of the neighborhood

E. Neponsit Property Owners’ Association v. Emigrant Industrial Savings Bank: NPO was first planned vacation community with a Property Owner Association; deed said that annual dues came with property; bank repossessed house

1. Court held that for real covenant that runs with the land you must satisfy the three requirements
2. In this case, there was clearly an intent to run with the land, there was notice, but there was no privity of estate (because the bank was not an assignee voluntarily)

3. But the court disagrees and says there is privity of estate because the bank chose to loan the money to the homeowners 

4. And there is privity of estate with the homeowner’s association because the association is working on behalf of the landowners and benefiting them

F. Tulk v. Moxhay: T deeds garden to E with limitations how it needs to be kept; E then deeds to M without limitations, even though M was aware; Court held that at law covenants do not run with the land but in the court of equity they do

1. Doctrine of equitable servitudes

2. Other party must have notice of covenant

3. If a covenant is attached to the property by the owner, no one purchasing with notice of that covenant can stand in a different situation from the party from whom he purchased
a. There would be no private land use control if covenants did not run with the land
b. At law, this covenant cannot bind a successor
i. But because M had notice of the covenant, at equity, the servitude will run with the land and can be enforced with an injunction
c. There was notice, intent, and privity
4. A real covenant is a promise as a landowner; when you are no longer a landowner, you are no longer bound and can no longer bind anyone
G. Shaff v. Leyland: L sold 23 acres to S with a deed that a covenant that she, her heirs and assigns could only construct a “colonial-type” residence of a market value of $100,000 on the land; L did not reserve a right of enforcement of the deed and eventually sold all the land; S sued for a declaratory judgment that the covenant did not limit the number of homes to be built on the land

1. Common law requires that a person own land that benefits from the restriction in order to have standing to enforce it 
a. The Third Restatement eliminates the requirement of an ownership interest in benefited property in order to have standing to enforce a covenant in gross, instead requiring only that a holder establish a legitimate interest in enforcing it

2. Appurtenant vs. in gross: 
a. Restrictions in a deed will be regarded as for the personal benefit of the grantor unless a contrary intention appears, and the burden of showing that they constitute covenants running with the land is upon the party claiming the benefit of the restriction

H. Fong v. Hashimoto: height restriction covenant for ocean view; Court held that if there is no common pattern, and the buyer would have no idea of restriction, the land is not bound by restriction

1. If there is a visible plan that a reasonable prudent buyer would be on notice of, they are bound at equity (dominant view)

2. Needs to be clear restriction – one story in height limit is too vague to enforce

I. Nahrstedt v. Lakeside Village Condominium Association: N sued to prevent the homeowner’s association from enforcing a restriction against keeping cats, dogs and other animals in her unit; she asserted that the restriction, contained in the project’s declaration recorded by the project’s developer, was “unreasonable” as applied to her because she kept her cats indoors
1. There was privity, there was intent to benefit and burden the land, it touched and concerned the land because people care whether or not neighbors can have pets
2. Reasonableness: the reasonableness or unreasonableness is to be determined not by reference to facts that are specific to the objecting homeowner, but by reference to the common interest development as a whole
3. Two categories of use restrictions: 

a. (1) Use restrictions set forth in the declaration or master deed of the condominium project itself

i. They should not be evaluated under a “reasonableness” standard; rather, such use restrictions are clothed with a very strong presumption of validity

ii. Nonenforcement would be proper only if such restriction were arbitrary and capricious or in violation of public policy or some fundamental constitutional right

b. (2) Rules promulgated by the governing board of the condominium owners association of the board’s interpretation of a rule

i. These restrictions should be subject to a “reasonableness” test, so as to somewhat fetter the discretion of the board of directors

ii. This best assures that governing boards will enact rules and make decisions that are reasonably related to the promotion of the health, happiness, and peace of mind of the project owners, considered collectively

4. California is in the minority:

a. An equitable servitude will be enforced unless (1) it violates public policy; (2) it bears no rational relationship to the protection, preservation, operation, or purpose of the affected land; (3) or it otherwise imposes burdens on the affected land that are so disproportionate to the restriction’s beneficial effects that the restriction should not be enforced

J. River Heights Associates Limited Partnership v. Batten: the Court found the objecting lot owners were entitled to bring a declaratory judgment action since an actual case or controversy existed, the restrictive covenants were enforceable, and the area had not so radically changed that the purpose of the covenants was destroyed

III. Nuisance Law
A. Standard: whether a particular annoyance or inconvenience is sufficient to constitute a nuisance depends upon its effect upon an ordinarily reasonable man, that is, a normal person of ordinary habits and sensibilities

B. Private nuisance: 

1. An entity is subject to liability for a private nuisance only when its conduct is a legal cause of an invasion of another’s interest in the private use and enjoyment of land, and that invasion is either 

a. (a) Intentional and unreasonable, or 

b. (b) Unintentional but otherwise provides the basis for a cause of action for negligent or reckless conduct for abnormally dangerous conditions or activities

2. Elements:

a. (1) Defendant’s intentional or negligent conduct

b. (2) Interference with plaintiff’s use

c. (3) Unreasonable

3. Old rule: so long as the interference was substantial, the other landowner could get an injunction and shut the nuisance down

a. The Restatement and most states hold that if the interference is unreasonable, then courts balance the equities to determine if an injunction is proper

i. Look at the community benefit, burdens, and individuals burdens, benefits; who was there first

C. Public nuisance: invasion of a right that is common to all members of the public

1. A private action to enforce that right requires proof that the plaintiff suffered an injury distinct from the injury that the public as a whole suffered 
2. Can be brought by the county prosecutor or the state attorney general, or somebody who is hurt in a special manner different from an individual landowner

D. Subdivisions:
1. (1) Nuisances per se, or nuisances at law: a nuisance in itself, and which, therefore, cannot be so conducted or maintained as to be lawfully carried on or permitted to exist

a. An activity pursued by a possessor or user of land that is always considered wrongful without inquiry into the particular facts bearing on how the defendant conducts the activity or the nature and extent of the harm to the plaintiff

2. (2) Nuisances per accidens or nuisances in fact: an otherwise lawful use may become a nuisance per accidens by virtue of the circumstances surrounding the use
E. Once it is established that the defendant’s intentional or negligent conduct did interfere with the plaintiff’s use, then ask whether the interference was reasonable (Biglane v. Under the Hill Corporation)

F. Fences not over six feet tall, graffiti, and a toilet installed on one’s property are not considered nuisances (Wernke v. Halas)

G. “Coming to the nuisance” cases are those where the court has held that the residential landowner may not have relief if he knowingly came into a neighborhood reserved for industrial or agricultural endeavors and has been damaged thereby (Spur Industries, Inc. v. Del E. Webb Development Co.)
GOVERNMENT LAND USE RESTRICTIONS
I. Zoning
A. Zoning: a planning tool that must be used in accordance with a comprehensive plan, and is the process that a community employs to legally control the uses of property and the physical configuration of development of tracts of land located within its jurisdiction

B. Planning: plan should be made for the general purpose of guiding and accomplishing a coordinated adjusted and harmonious development of the municipality which will best promote the general welfare as well as efficiency and economy in the process of development

C. Village of Euclid v. Ambler Realty Company: village enacted zoning ordinance that designated allowable uses in various property zones; court upheld constitutionality of zoning as a reasonable exercise of police power
1. Zones are inclusive, meaning the lower ranking uses cannot invade the upper ranks, but the upper ranks can come into the lower ranks
2. Euclidan zoning is cumulative, which builds on itself

a. 97% of U.S. has this kind of zoning

3. RULE: if an ordinance is enacted to further the public good, health, safety, welfare, it is valid without compensation to those people whose property loses value because of it

D. Questions to ask when faced with a zoning ordinance:

1. Is the ordinance unconstitutional as applied to you? Does it drop the value of your land to zero?

2. Does it bar a current, non-nuisance use? Might that be unconstitutional as applied to you? Do you have to give an exception to those people? Was it potentially a nuisance?

3. What if the zoning barred a highly reasonable use of the land in the given circumstances? Does due process require that there is an appeal process to prove that the use is reasonable and win? 

4. Spot zoning – when your particular land is targeted by zoning by discrimination or an arbitrary decision

5. Does the zoning bar current non-nuisance uses?

a. Does the current use endanger health and safety?
b. Is the current use’s value amortized?

6. Does the zoning reduce the value of the land?

7. Does the zoning prohibit a particular, highly reasonable use that is valuable?
a. Have exceptions been made for other such highly reasonable uses?
8. Is the zoning arbitrarily directed towards a particular site or person?

TAKINGS
I. What Constitutes A “Taking”?
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A. Physical takings occur either when there is a condemnation or a physical appropriation of property

1. Generally courts apply straightforward per se rules when addressing a physical taking

B. A regulatory taking transpires when some significant restriction is placed upon an owner’s use of his property for which justice and fairness require that compensation be given

1. Three-Part TEST to evaluate when a regulatory taking has occurred:
a. What is the economic impact of the regulation?

i. The inquiry is whether the regulation impairs the value or use of the property according to the owners’ general use of their property

b. Whether the government action interferes with the reasonable investment-backed expectations?

c. What is the character of the government action?

2. When a regulatory taking denies all economically beneficial or productive uses of land, it is a taking (per se rule)

C. Penn Central Transportation Co. v. New York City: PC owned Grand Central Station in NY which was designed as a historical landmark; PC wanted to build a 55-story office tower on top of it; the commission denied it and PC argued that it was a taking

1. The court held that this was not a taking because PC owned 8 other buildings in the area that could have had a tower on top

a. The regulation is reasonable and serves a public purpose – to preserve the historic nature of the train station

b. It was still economically viable to use the station as a train station

D. Lucas v. South Carolina Coastal Council: L bought two residential lots for $1 million and wanted to build two single-family homes; but then the state legislature passed the Beachfront Management Act, which barred L from erecting any permanent habitable structures on his parcels; L argued that this was an impermissible taking which required compensation
1. There are two cases of regulatory actions that are compensable without case-specific inquiry into the public interest advanced in support of the restraint
a. (1) The first encompasses regulations that compel the property owner to suffer a physical “invasion” of his property no matter how minute the intrusion, and no matter how weighty the public purpose behind it, and have required compensation
b. (2) The second encompasses regulation denies all economically beneficial or productive use of land; the Fifth Amendment is violated when land use regulation does not substantially advance legitimate state interests or denies an owner economically viable use of his land
i. Total deprivation of beneficial use is, from the landowner’s point of view, the equivalent of a physical appropriation
c. RULE: When the owner of real property has been called upon to sacrifice all economically beneficial uses in the name of the common good, that is, to leave his property economically idle, he has suffered a taking
2. The burden shifted to SC to show background principals of nuisance and property law that prohibit the uses he now intends in the circumstances in which the property is presently found
3. Four instances when a taking never occurs:
a. (1) The government may regulate to abate or prevent a nuisance because there is no right to use your property to engage in a nuisance
b. (2) The government can take property pursuant to a forfeiture statute because of the traditional fiction that it was the property itself that committed the offense
c. (3) The government cannot be liable for a taking when it acts pursuant to its navigation servitude to maintain navigable waters
d. (4) The government does not take property it destroys to prevent a wider disaster
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