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· Possession of Personal Property
· Wild Animals

· Pursuit alone is not enough to claim ownership of a wild animal, must have reasonable belief you will capture it (Pierson)

· First in time, first in right - the first person who catches the fox, wins. When two or more claimants for the same thing, the one who gets it first, wins. (Law of Capture)

· Mortal wounding gives a hunter a right to possession

· Baseball catch

· Possession requires physical control and intent to possess

· When one undertakes significant steps but incomplete and efforts are interrupted by unlawful acts of others, one has a legal pre-possessory interest (a qualified right to possession) (Popov)

· Oil and Gas

· Law of Capture - whoever owns the surface, also owns the depths of the earth (constructive possession, not actual possession)

· Doesn’t absolve liability for negligent waste or destruction (Elliff)

· Rule of Severance - mineral and mining rights may be separated from the ownership of the surface of land and a separate estate and subject to separate rights of possession

· Patents in Human Genes

· Statutory law limits a patient's control over excised cells so one cannot assume what is left amounts to property

· Policy considerations says its for research and experiments

· No ownership rights for genes in a conversion action when it was for research (Moore)

· Finders
· A finder must (1) actually discover the thing and (2) have an intent to take possession

· Once the SOL runs, the possessor acquires title by prescription and becomes the new true owner

· The prior possessors of personal property have superior rights to all subsequent possessors except the true owner

· Abandoned
· An intent to abandon an object

· An act abandoning it

· Lost
· The true owner has no knowledge of and is unlikely to remember the place of he/she lost the property

· Lost property has been involuntarily, unintentionally separated from its owner

· A finder has a duty to return lost property to the owner if possible

· failure to do so may make the finder guilty of tortious conversion

· might have to turn it in to the cops and wait a reasonable time before a finder can get absolute possession

· Mislaid
· Not lost but mislaid - when its more likely that the owner will recover it later

· The owner of the premises which mislaid property is found is entitled to possession against all but the true owner

· Treasure Trove
· Burial goods in the cemetery are not treasure b/c it doesn't have the intent to let the first person acquire them (Charrier)

· Actions to recover possession
· Conversion - the act of wrongfully using another's property as one's own (also a cause of action)

· Trover - cause of action seeking damages for conversion (you get the value of the property instead of the property itself)

· Replevin - cause of action seeking specific recovery of the converted property itself + damages for lost possession + damages to the property

· "Jus tertii" - a defense that neither the P nor the D but a 3rd party is the true owner (generally not permitted)

· Ejectment - cause of action to reclaim possession (form of trespass to land)

· P must prove both D is the wrongful possessor and that she has the right to possession

· Transfer; Relativity of Title
· The law presumes what’s most reasonable under the circumstances

· The law presumed the rightful heir was in  constructive possession when the fact was unknown (Tapscott)

· The right to an ejectment to recover is determined by title

· A thief ordinarily has no right to transfer title to a third party and any subsequent transferees even bona fide purchasers loses against the true owner

· A bona fide purchaser will prevail over the true owner who has entrusted the property in good faith to a merchant who regularly deals in goods

· Bonafide purchaser = an honest person innocent in fact and without knowledge of the limited rights of his transferor, and who paid for the property

· Voidable title = when title is subject to the right of being revoked by the transferor/true owner (can still transfer to a BFP)

· Bailment
· Bailment = the transfer and delivery by an owner of personal property to another

· Purpose is for safekeeping or some other limited purpose

· Where the return in the same, undamaged condition is expected

· Elements:
· Possession of property with intent to transfer the property

· Consent of the bailee

· Knowledge of which property bailee is holding by reasonable expectation standard

· Bailee = the caretaker of the property

· Bailor = the true owner

· EX: coat check not responsible for ring inside coat if not aware but would be responsible for keys because its reasonably expected to be in a coat

· EX: responsible for everything inside a backpack because its reasonable to expect there's stuff inside

· Adverse Possession
· Adverse possession = when one possesses another's property that is exclusive, visible, and continuous and without owner's permission for a period defined by statute

· Some states require tax payments by the user providing evidence of good faith and notice

· Continuous

· Consistent with how an ordinary owner would use it

· Can use "tacking" with predecessors in privity

· Hostile and adverse

· Non-permissive (presumed in most courts but not in CA)

· Acquiescence (agreeing) is not permission

· Generally can't claim its hostile by mistake

· Most states say it makes no difference that the user is a title-thief, a squatter, or a bad faith person

· Actual and Exclusive

· Actual possession in a manner an ordinary owner would that shows boundary like fencing, improving, paying taxes, etc.

· Without color of title, AP acquires only the geographical area she actually possesses and not the deed

· The land must be related and adjoining, if separate lots, then its only the lots you actually possessed

· Must be exclusive to everyone else but you can still have tenants in common or lease

· Open and Notorious

· Must be sufficiently open and obvious to warn any reasonably owners

· Actual knowledge is not required

· Statutory period

· Begins to run when a person possesses property knowing its non-permissive

· Constructive AP = when AP has color of title and you own the entire land described in the deed

· Color of title = a written instrument that conveys title but is defective for lack of signature, etc. 

· Ouster = a person who possesses property permissively but then wants to possess it independently/against the owner

· Must be clear and unequivocal communication of intent to take possession by adverse possession

· Disability stops the SOL if its before AP and terminates when the disability ends

· EX: being a minor, imprisoned, and insanity

· No tacking is allowed

· Can't use disability if the SOL for AP already begun

· Tacking = adds together the time period that successive adverse possessors claim property and if its more than 10 years, adverse possession is allowed

· Must be in privity = contractual connection/relationship

· Not applicable when one AP ousts another

· Terms
· Succession = inheriting a title or right to property through a will

· Intestate succession = disposition of the property of someone who dies intestate according to statutory rules of descent and distribution

· Accession = something added to a body of property like the right to ownership

· Transfer = to move change the title of the property from one owner to another

· Prescription = the acquisition of a right to use someone's property through continuous use of some property (adverse possession) where you go through the process of prescription

· Bonafide purchaser = someone who buys property in good faith for valuable consideration and has no reason to believe anyone else has rights to the property if purchase is from a merchant (Commercial/UCC protects)

· For value

· Without notice

· Quiet title - to grant a declaratory judgment that adverse possessor has become the owner through adverse possession

· The court declares who's title it is 

· Adverse possession as a defense to trespass or ejectment

· Ejectment - court order ejecting the adverse possessor

· Trespass cases - P alleges an intentional intrusion on property while adverse possessor defends by alleging she is not trespassing b/c acquired ownership by adverse possession

· Color of title - adverse possessor who has a deed but is ineffective to transfer title because of a defect in the deed (like lack of signature) or (lack of notice)

· Not a valid title b/c never signed but not valid under law

· Ineffective title

· Gives adverse possessor constructive actual possession

· Has the appearance of the authority to convey the deed

· Mistaken boundaries - either adverse possession or prescriptive easements

· Presumption that possession of another's property is nonpermissive

· Prescriptive easement
· Easements = Limited rights to use the property of another

· EX: right to cross the property (affirmative easement)

· Same as AP except actual use instead of actual possession

· It's free (don't have to buy it like an easement)

· It's non-permissive but you’ve used it for a while (owner didn’t say don’t do it but also didn’t say do it)

· Doesn’t have to be exclusive

· Must show its hostile (sometimes presumed)

· Can use "tacking"

· Can’t revoke an easement so must negotiate the period of time

· Runs with the land = not a personal right, but is personal to the owner of the land

· Easement exists as long as the need is there

· Can negotiate to remove the easement but its up to P (the easement holder)

· Improvers
· Theory of annexation (minority CL rule)

· Whatever I improve on your land, landowner gets to keep for free

· General CA rule:

· The thing affixed belongs to the owner of the land unless owner requires the improver to remove or improver wants the right to remove it

· The law abhors forfeiture

· Majority rule = Relative Hardship doctrine
· Balancing of the hardships of the improver and the benefits of the landowner

· If encroachment is innocent (result of mistake) and minimal and cost of removal is substantial then courts generally don’t require removal of structure and instead makes improver pay damages

· If bad faith, courts wont apply relative hardship rule, and will order removal of the encroaching structure

· CA "Good Faith Improver" statute:
· Allows the good faith occupier to recoup the value of the improvements made 

· However much your increased in the value (the lesser of the cost and the value)

· Allows good faith improver to remove the improvements and pay the owner the damages resulting from that removal

· Boundary Line Disputes
· Allows neighbors to establish a fence or some marking as the agreed boundary notwithstanding the actual boundary being somewhere else

· Estoppel (when one relied on something to his detriment)

· Easements can be created by estoppel

· Adverse Possession of Personal Property
· Conversion
· Starts the SOL when the property is wrongfully taken (converted) and the owner dispossessed of the property

· Discovery
· O'Keeffe case - paintings were stolen but he didn’t know where they were

· SOL starts to run only when the owner discovers, or reasonably should have discovered, where the stolen property is located

· Demand
· Cause of action against a good faith purchaser starts when the true owner makes a demand for return and its refused, only then is the possession wrongful

· Servitudes
· A non-possessory interests in land - creates a right in the holder to use land possessed by someone else (easements, real covenants, and equitable servitudes)

· Easements (right of way)
· Permission is intended to be permanent or irrevocable

· The easement holder and the landowner may BOTH use the same area of land, but landowners' use may not unreasonably interfere with the easement's holder's use of the easement for its intended purposes

· EX: utility companies to put poles or wires under one's land

· Places an obligation on the owner of the land on which the road sits on to allow the neighbor to use the road for passage

· Profit (profit a prendre)
· Similar to an easement but different in that in addition to right to enter another's land, you have the right to remove things like crops, timber, minerals, wild game, fish, etc.

· When in doubt, courts construe it as a profit in gross (personal right) rather than appurtenant

· Must be satisfied under SOF b/c its an interest in land

· Burdened/Servient Estate = the property that serves the easement holder (the property that the easement holder is using) (burden)
· Dominant Estate/Tenement = the land that is owned by the holder's easements (benefit)
· Affirmative easement = a right to do something on someone else's land

· Negative easement = restrictions on property to residential uses

· If intended to be binding on all future owners = burden runs with the burdened land (the servient estate)

· If future owners of neighbor's land intended to be entitled to enforce the restriction, the benefit runs with the neighbor's benefited land (the dominant estate)

· Creation of Easements
· Easement by estoppel (irrevocable license)

· Can't revoke a license if the owner grants the licensee the right to invest in improving property or induces the licensee to act in reasonable reliance on the license

· Owner is estopped from denying continued access to his land

· The owner may be held to have waived the legal power to revoke that access when non-owners expend resources or labor in reasonable reliance on permitted access, 

· Elements:

· Servient tenant consents to the dominant tenant's use

· Servient tenant knows or should know

· Majority rule - easement holder should have known that generally one would pay for the use

· Minority rule - only create easement by estoppel if its intended 

· Majority rule - easement by estoppel continues to the extent necessary to get a return of his investment and expenditures

· Minority rule - it lasts forever once its created

· Constructive trust
· Trust = a property arrangement in which an owner, called the settlor, transfers property to another person, called the trustee, with instructions to manage the property for the benefit of a third party, called the beneficiary. 

· The trustee has legal title to the property

· Beneficiary has equitable or beneficial title

· EX: mother may write a will saying that if she dies while kids are young, brother will manage her property for the benefit of her children

· Most trusts are created expressly by a trust document or a will

· Constructive trusts = created by law to redress mistake, fraud, or some other wrong

· when grantor creates a trust arrangement regardless of grantor's intent

· Takes property (bare legal title) from someone else for the benefit of a third party

· Some courts limit it to family members or in confidential relationships

· Prescriptive easement
· Implied easement (implied from circumstances that parties intended to grant an easement despite their failure to say it in the deed)

· Implied from prior use (an implied easement based on conduct in particular relationships)

· 3 elements to prove (Granite Properties case)

· Common ownership and a subsequent conveyance separating that ownership

· Common owner used part of the united parcel for the benefit of another part and this use was apparent, obvious, continuous, and permanent

· The claimed easement is reasonably necessary and beneficial for the dominant estate

· Implied by necessity
· Only applies to land-locked parcels

· Some states allow easements by application or payment to the burdened land owner

· Duration lasts as long as the necessity lasts

· Must be absolutely necessary (not just reasonably)

· Express easement by grant or reservation

· Runs with the land

· Generally can't sell easement independently from the land

· By reservation - when grantor intends to retain an easement over property conveyed, the seller is reserved for herself an easement for a specific purpose

· The grantor passes title but reserves himself an easement

· Minority rule - easement can be made in favor of a third party in some jurisdictions (CA)

· Majority rule - easement can only be reserved for the benefit of the grantor, no reservation of easement in a third party

· By grant - the grantor intends to grant the buyer an easement

· Any easement longer than a year must be in writing and signed by the grantor

· Presumed to be perpetual unless the grant specifically limits the interest to a term

· Public policy says granting a right of access to both promotes land utilization and the intent of the parties

· Something more than convenience but not absolutely necessary (something short of absolute necessary)

· Appurtenant easement (attached with the land, doesn’t matter who uses it)
· Runs with the land

· When benefit runs with the land like road and utility

· Most are presumed to be appurtenant easements

· In gross easement (personal, only for certain people to use)
· No dominant estate/doesn’t run with the land

· If the benefit is just personal and not associated with the land you own

· Not transferable and it doesn’t benefit the use of the land

· EX: right to run cables under my property with Comcast - in a commercial setting, allows transfer of the holder of the easement

· TEST for distinguishing easements between appurtenant and in gross is the INTENT of the grantor

· SOF - requires a writing to transfer most interests in real property

· Required to create an easement

· Exceptions (Not required:)
· Easement by estoppel

· Prescriptive easement

· Implied Easements

· Necessity

· Prior use (quasi easement)

· Oral easements
· When one purports to convey an easement but fails to comply with formalities

· Licenses
· Generally revocable at will

· Not an interest in land

· Cannot be inherited or transferred

· Normally intended to be temporary for specific purposes

· No writing is required to create a license (many are implied by circumstances)

· EX: inviting friends for dinner = license to enter land

· Sometimes, may become irrevocable -> easement

· EX: If an owner says you can use the property for 10 years -> not a license b/c not revocable by will, instead its a lease (exclusive possession of property), can be also be an easement (goes with the land)

· Modifying and Terminating Easements
· Natural duration

· Within the time specified by the easement

· Merger

· Dominant estate acquires the servient estate

· Release

· When agreed to terminate in writing

· Abandonment

· When you stopped using it and formed intent to abandon

· Condemnation

· When the government takes the property (servient estate) for public use (eminent domain)

· Destruction of servient estate

· The easement is destroyed

· Prescription

· A way for servient tenant to re-acquire the easement by adverse possession

· Estoppel

· Stops the dominant tenant from using the servient estate because of an equitable argument

· Reliance on promise to servient estate's detriment 

· Change in conditions

· New laws

· Anything that makes the easement impossible or not practical

· EX: easement by necessity - the necessity is no longer there 

· Real covenants
· A written contract to do something on the land or not do something on the land (binds subsequent owners)

· Covenants are likely to be enforceable either by damages or injunctive relief as long as they're in writing, intended to run with the land, and owner was on notice of the restriction, and covenant is appropriate for the benefit of future owners

· Restatement abolishes the distinction between real covenants and equitable servitudes

· Traditionally could not get damages, if didn’t meet requirements of a real covenant

· Modern courts allow injunctive relief and damages whether it’s a real covenant or an equitable servitude

· Is it running with the land?
· Must analyze BOTH benefit and the burden separately to determine whether they meet the requirements

· Promise must also be enforceable (not against public policy)

· Sometimes it’s the same promise (reciprocal) where the burden is the benefit and vice versa = mutual covenant

· Requirements for the Burden
· Writing

· Notice

· Actual

· Inquiry

· Constructive

· If no notice, it doesn’t run with the land

· Intent

· Express language

· Inference from circumstances

· Presumed to be intended to run with the land when it touches and concerns the land and benefits the owner of neighboring land

· Privity of estate

· Horizontal privity (between original covenanting parties)

· Some transfer of property in which the covenant is made OR some common interest in the land independent of the covenant

· Instantaneous = when the covenant is created in the transfer of property

· Mutual privity (simultaneous) = when both owners have interest in the same parcel of land like a landlord-tenant relationship

· Can be a sale, lease, or an easement

· Excludes:

· two people made an agreement BUT NOT a conveyance of interest in land

· Agreements NOT MADE AT THE SAME TIME as the conveyance of property interest is burdened or benefitted by the covenant

· Can create privity by selling it to lawyer who sells it back

· Vertical privity (between the succeeding owners) (minority rule)
· Where there's a transfer of an ENTIRE ownership (durational sense), there's strict vertical privity (can't lease or retain any future interests in the land)

· Sales, but not leases

· Where it’s a lease (temporary) its NOT vertical privity

· Modern trend, relaxes the strict vertical privity and allows burden to pass to subsequent possessors regardless of future interests (Restatement drops the vertical privity requirement)

· Touch and concern

· Must affect the burdened party in the use and enjoyment of their land OR make their land less valuable because of restriction in economic sense or enjoyment of the land

· Requirements for the Benefit
· Writing

· Notice

· Intent

· Same as burden

· Privity of estate

· Horizontal privity is not required (majority rule)

· Vertical (more relaxed) (need not be strict)

· Successor need only have a possessory interest

· Includes leases, duration doesn’t matter

· Owner of any succeeding possessory estate can enforce the benefit of the covenant

· Touch and concern

· Must benefit the covenantee and her successors in their use and enjoyment (make land more valuable or increase its utility)

· Obligations of successors in interest
· A successor owner can obtain a remedy against subsequent possessors only if BOTH the benefit and the burden runs with the land

· Some courts still adhere to the traditional rule that only real covenants can get damages where equitable servitudes can only get an injunctive relief because real covenants require privity of estate where equitable servitudes doesn’t 

 

	Real Covenant - Burden to Run
	Real Covenant - Benefit to Run
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Damages
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No privity required

Injunctive Relief
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Intent

Touch and Concern

 

 

 

Injunctive Relief 

	Implied Reciprocal Negative Servitude
	 

	Common Scheme of development

Notice
	 


 

· Homeowners Association and Condos
· Where a developer of a subdivision creates a homeowners association or common interest community association to enforce covenants or restrictions by bringing lawsuits to compel compliance - in particular condo associations

· Only owners have voting rights

· Usually a board of trustees to manage things

· Set up by filing a declaration

· Community land trusts
· It’s a nonprofit corporation that generally has an elected board of directors and an open membership

· The trust buys and holds title to property and finds inexpensive land in a depressed area and sells the building to a low-income purchaser or a group of purchasers

· Limited equity cooperatives
· Purpose is similar but is organized like a regular cooperative

· Purchaser buys shares in the cooperative and obtains a lease to a particular unit

· Contracts are at a fixed price preventing the owner from benefitting from increases in the market value

· Sometimes the owner can sell to a 3rd party but cooperative has a right of first refusal

· Racially discriminatory covenants
· Limits the sale, lease, or occupancy to members of a particular race or excludes members

· Until the 1948 decision in Shelley, the racially discriminatory covenants used by white people was widespread

· Terms
· Constitution = a declaration by the developer containing all the major rules including:

· Method of determining increases

· DRE

· Fee simple = owner of a condo unit

· By-Laws or Rules of the HOA = minor sorts of rules (probably not recorded)

· Like hours of the pool

· Hours gardeners can come

· Ground lease = when you lease the building but retain the land

· Pay rent to the owner of the ground

· For Sale - Ground lease = a lease of vacant land with no buildings on it, usually rented in order to build structures 

· Implied Reciprocal Negative Servitudes 

· Where a developer subdivides land into several lots and some deeds contain negative covenants and other do not, the law will imply negative covenants or equitable servitudes binding all parcels

· Applies only to negative covenants and not affirmative covenants

· In the absence of both privity of contract and privity of estate, 3rd beneficiary doctrine is used

· Statutes and regulations now require developers to file a declaration prior to selling individual lots (CC&R's)

· If this is recorded prior to their purchase, buyers are on constructive notice and have implied agreed to the restrictions

· Covenants restricting land in a subdivision are mutually enforceable by and against ALL OWNERS if the properties were ALL INTENDED to be part of a COMMON SCHEME/GENERAL PLAN

· Some court REJECT IRNS holding that it applies only if the deeds themselves state that the property is part of a defined common plan or the developer records a declaration containing the restrictions prior to the sale

· Most courts hold that only the parcels within the common scheme are restricted and that grantor's intent to leave a certain land out of the common scheme is determinative 

· Elements:

· Common scheme created in a doc or by oral representation at the time the sales of the subdivision began

· If created after the sale of some lots, those lots aren't bound

· Notice (Actual, Inquiry, or Constructive)

· Factors to show a common plan

· Presence of restrictions in all or most deeds to property in the area

· A recorded plat (map) showing the restrictions

· A general pattern of prior restrictions

· Observance by owners of similar development of their land and conformity to the written restrictions

· Language stating that the covenants are intended to RWL by oral representations

· The recording of a declaration stating that the covenants are intended to be mutually enforceable

· Grantor covenant - promise by the developer to restrict the remaining lots when they are sold (runs with the land)

· Ambiguous Covenants
· Traditionally, ambiguous covenants was in favor of the free use of the land to promote the free use and free alienability of land - to limit the effect of covenants in restricting land use

· Modern courts favors security and reliance interests of those who bought property in reliance on covenants restricting land and promotes those interests over free use in land

· Modifying and Terminating Covenants
· Changed conditions doctrine
· Covenants will not be enforced if conditions have changed so drastically inside the neighborhood restricted by the covenants that enforcement will be of no substantial benefit to the dominant estates

· Zoning changes may be used as evidence to support changed conditions if its inconsistent with the restriction imposed

· Restatement says - the change must be so radical as to defeat the essential purpose of the covenant to render it valueless

· Relief is granted only if the purpose of the servitude can no longer be accomplished

· Some states require it be actual and substantial benefit

· May apply when substantial changes have occurred outside the restricted subdivision

· Doesn’t apply to lots adjacent 

· Relative Hardship doctrine
· Covenant will not be enforced if the harm caused is substantially greater than the benefit of the dominant estate (focus on the servient estate)

· Restatement treats this doctrine as a factor

· Shalimar said a mere change in economic condition making it unprofitable is not enough to justify removing the restrictive covenant

· Other equitable defenses
· Unclean hands = P violated the covenant himself so barred from enforcing the covenant

· Acquiescence = P tolerated previous violations of the covenant by the owner of the servient estate

· Abandonment = P tolerated violations by owners of other restricted parcels in the neighborhood

· State of mind - when you don’t care

· Estoppel = when an owner of a dominant estate orally represents t the servient owner that she will not enforce the covenant but then tries to enforce it may be estopped if the servient estate changed his position in reliance on the oral statement

· Laches = when the covenant has been ignored or breached for a substantial period of time and there is an unexcused delay in enforcing the covenant so enforcing it would be unconscionable

· Slept on your rights, waited to long to enforce the covenant

· Marketable title acts = title statutes that terminate restrictive covenants if they aren't re-recorded after a specific period of time

· Other ways to terminate covenants:

· Language in instrument - specifying within a number of years to be terminated unless renewed

· Merger - when the burden and benefit is under ownership of same person, the covenants terminates

· Release - when all parties agree in writing to terminate the covenant or release property from it

· Prescription - open and notorious violation of the covenant without permission for the statutory period may terminate the covenant b/d of SOL

· Damages vs. Injunctive relief
· Damages were traditionally awarded only under real covenants when there was privity

· Now - courts award either one because injunctive relief makes more sense and remedies are chosen on the basis of appropriateness

· An alternative to not enforcing the covenant is to allow the violation but upon payment of damages to the owners of the dominant estates to compensate for the breach

· Present Estates and Future Interests
· Fee simple absolute (FSA)
· An estate that is devisable, descendible, alienable, and perpetual not associated with a future interest

· "to A and his/her heirs"
· Fee tail (mostly abolished)

· FSA descends to the lineal heirs until the line runs out (blood line only)

· "to A and the heirs of his body"
· The Summing Rule
· All present and future interests must add up to a FSA

· Read the estates as a sequence (must reach infinity)

· Freehold and Nonfreehold Interests
· Freeholders have "seisin" (duty to pay taxes) for indefinite period = all other ownership interests

· Nonfreeholders are those associated with the landlord-tenant relationship (specific period)

· Life estate
· Duration is measured by the life or lives of one or more persons

· "to A for life" or "to A and B for their lives"

· It may be held determinable or held subject to a condition subsequent or an executory limitation

· Future interests

· Reversion (express or implied in the transferor)

· Remainder (expressly given to a 3rd party)

· Springing/Shifting executory interest (expressly given to a 3rd party)
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