CIVIL PROCEDURE OUTLINE

Stages of Lawsuit: Pleadings, Motions, discovery, summary judgment, Trial, appeal

I. CONSTITUTIONAL DUE PROCESS

A. Requirements for Acts by GOVT. 
1) Immediate post seizure hearing

a) within reasonable time

b) Opportunity to be heard

2) Oversight by Judge

3) Bond for wrongful seizure
4) Other safeguards to prevent erroneous deprivation of property

B. Cases
1) Fuentes v. Shevin – gas stove that was seized without hearing
a) Writ was granted by a clerk. 

b) Stewart: Pre-seizure hearing is required unless under emergency circumstances
c) Hearing must be heard by a judge
2) Mitchell v. WT Grant – Guy seizes his fridge back due to nonpayment
a) White: A hearing afterward within a reasonable time span after seizure will be sufficient
b) Powell is happy, says Fuentes is overturned.

3) North Georgia v. Di-Chem – writ was issued against a bank account by a clerk

a) White writes it needs to be under a judge’s control

b) Powell concurs, but add hearing can still be done afterwards
4) Connecticut v. Doeher – Guy gets a lien on house of another guy he got in a fight with. White decides to use Matthews v. Elridge factors. 
a) consideration of the private interested that is affected by the prejudgment measure
i) Connecticut says property is not deprived here because it’s a lien. Court disagrees. Any deprivation of property, no matter how small, triggers due process. You are limiting his liberty to do what he wants with his property in this case due to the lien.

b) examination of risk of erroneous deprivation through the procedures and probable value of safeguards that may exist
i) The risk is too high here for erroneous deprivation. Nothing is required more than a skeletal affidavit based on your own belief that you think your complaint will succeed. There is no bond. And a judge cannot tell whether you have a real chance to succeed here because it’s a tort case of he says she says. It’s not a creditor-debtor dispute where there are actual documents. The best defense against erroneous deprivation is to have hearing and notice. 
c) the interest the plaintiff has in the property and the cost and burden of additional protection and it’s effect on efficiency. 

i) the plaintiff has no interest in the property. It’s a tort case, not a behind the payments case. If you look at the history of prejudgment remedies, it was based on creditor-debtor cases and most required hearings to prevent erroneous seizure. And the state will not be burdened by having additional procedure in place. Most other states have pre-hearings, why can’t Connecticut?
5) Carey v. Phiphus – student gets suspended from school without hearing
a) The violation for rights is nominal damages which is $1. If they can prove injury (would have not been suspended had there been a hearing), they can get more. 
II. LEGAL PLEADINGS

A. FACTUAL SUFFICIENCY

1. SPECIFICITY: RULE 12(e) is used for pleadings that suffer from “Unintelligibility rather than the want of detail.”

a. US v. Board of Harbor Commissioners 

i) Defendants SICO and NASCO were accused of discharging oil into a waterway. They moved pursuant to Rule 12(e) to dismiss the complaint was vague and ambiguous. Court found complaint was sufficient, motion was abuse of legal process to figure out what the US’s case was. 

                   3. HEIGHTENED SPECIFICITY – RULE 9B

a. Only for complaint alleging fraud. Used mainly for securities fraud.

b. Tellabs, Inc. v. Makor Issues & Rights, Ltd., US Supreme Court, 2007
i) Plaintiffs alleged that Tellabs had misrepresented the strength of its products and earnings in order to conceal the declining value of the company's stock. Under the Private Securities Litigation Reform Act of 1995 (PSLRA), plaintiffs bringing securities fraud complaints must allege specific facts that give rise to a "strong inference" that the defendant intended to deceive investors (scienter).

ii) The District Court dismissed the complaints. The court held that the plaintiff's allegations were too vague to establish a "strong inference" of scienter on the part of Tellabs. On appeal, the U.S. Court of Appeals reversed the dismissal. The Seventh Circuit ruled that a plaintiff need only allege "acts from which, if true, a reasonable person could infer that the defendant acted with the required intent." The Court of Appeals decided to consider only the plausibility of the inference of a guilty mental state, and not any competing inferences of an innocent mental state.

iii) In considering whether a securities fraud complaint alleges facts sufficient to establish a "strong inference" that the defendant acted with intent to deceive, as required by PSLRA, must a court also balance competing inferences of an innocent mental state against a guilty mental state?

iv) Yes. The competing inference test is what Congress intended when they passed PSLRA. Congress passed this heightened standard as a policy decision to prevent frivolous lawsuits against Wall Street firms with deep pockets.

THE COMPLAINT – RULE 8

1) Elements Required Under 8(a)
a) A short and plain statement of the grounds upon which jurisdiction depends
b) A short and plain statement of the claim showing the pleader is entitled to relief

c) A demand for judgment of relief (money, injunction).

2) Specificity – A short and plain statement is required but courts are very lenient due to Conley v. Gibson
a) Conley v. Gibson, 1957, SCOTUS
i) “a short and plain statement of the claim showing that the pleader is entitled to relief.”

ii) “a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.”
b) But you got to have a set of facts. - Gillispie v. Good Year Co. 
i) Complaint had little facts other than a legal conclusion of trespass.

ii) Court state facts should include what, when, where, who did what, or the relationship between plaintiff and defendant
c) But recent cases have made requirement more specific. Bell Atlantic Corp. v. Twombly, 2007, SCOTUS
i) Maybe overturns Conley v. Gibson, definitely made requirement more stringent
ii) Twombly sued Bell Atlantic for violating the Sherman Antitrust Act, that the AT&T companies were colluding to keep local competitors out. The district court dismissed the case, stating that Twombly needed to establish at least one "plus-factor" in his complaint, which requires a reason why individual self-interest is an unlikely explanation for the companies' behavior. 
iii) Souter affirms, because P failed to identify any facts that suggested illegal conspiracy over the alternative: a concurrent appraisal of the economic situation by several telecomm companies. They are also wary of letting this case go forward without additional facts since discovery against the largest telecommunications firm would be very expensive.
3) Facts don’t need to support a prima facie case. 
a) Swierkiewicz v. Sorema, 2002, SCOTUS
ii) P filed a lawsuit of discrimination against national origin and age. US District court dismissed the complaint on D’s motion for 12b6 on the ground it “not adequately allege a prima facie case…that support an inference of discrimination.”

iii) Must a complaint in an employment discrimination lawsuit contain specific facts establishing a primae facie case of discrimination?
iv)  No, such facts are unnecessary and must contain only a short and plain statement showing the pleader is entitled to relief. The primae facie requirement under McDonnell Douglas is an evidentiary standard, not a pleading standard. It is set too high if we were to make it a pleading standard, making it “incongruous to require a plaintiff, in order to survive a motion to dismiss, to plead more facts that he may ultimately need to prove to succeed on the merits if direct evidence of discrimination is discovered.”
4) Rule 8d – You can plead in the alternative

5) Rule 8e – you can sue on behalf of decedent

B. Allegations Must be Consistent when you plead in the alternative
1.  RULE 8d2

A. McCormick v. Kopmann, Appellate Court of Illinois, 3rd District, 1959

i) Count 1 of the complaint said P exercised reasonable care when D1 negligently hit him. Count 4 said that the D2, a pub, was responsible for P’s death since they sold him too much alcohol under the Dram Shop act. Defendant said the two counts conflicted and moved for the complaint to be thrown out. Court denied and allowed for jury to find both defendants guilty.

ii) Appellate court rule that the trial court erred. The two allegations are mutually exclusive. Damages must come from only one D. But because the P is dead here, they’ll allow both theories to be presented at trial but jury can only believe one.

 THE ANSWER UNDER RULE 8B

1) 8b1 – You must admit or deny

2) 8b3 – You can make a general denial or specific denial
3) 8b4 – qualified denial – denial of a particular portion of a particular allegation

4) 8b5 – Denial of knowledge and information: If you don’t have any information about the allegation, state your lack of knowledge and it’ll act as a denial. 

AFFIRMATIVE DEFENSES UNDER RULE 8C – Use it in your answer or lose it. 

A) There are 19 of them but the important ones are:
1) Contributory negligence
2) Fraud

3) Res judicata

4) Statute of limitations

5) Illegality

6) Duress

7) D must plead affirmatively “any other matter constituting an avoidance or affirmative defense”. Basically means must use any defense which relies on facts particularly within D’s knowledge.
a) David v. Crompton Corp (1973) - P sues D for manufacturing a shredder causing injury. D denies, saying it lacked information to address allegation. They want to amend answer to a denial, having claim to have discovered information that the machine was designed by a subsidiary corporation which they bought out that does not hold them liable. Court does not allow them to amend their complaint, since their answer must be honest, especially since D had the information to figure out who made the machine since they bought the company 9 years before suit started.

III) SANCTIONS

1. RULE 11 – Cover all sanctions except for discovery sanctions, which have its own rule. You’ll be sanctioned if your pleading is not well grounded in fact or legal theory. 
2. RULE 11B – Certifying best to the person’s knowledge to the court, formed after an inquiry reasonable to the circumstances. 
A. Zuk v. Eastern Pennsylvania Psychiatric Institute of the Medical College of Pennsylvania, US Court of Appeals, 1996

i) Sanctions are appropriate for an attorney who did not do his due diligence before filing a complaint. Statutes of limitations had clearly run out and the psychiatric training tape was not copyrighted yet he filed a copyright lawsuit. 

B. 21 days defense – you have 21 days to withdraw or modify pleading after a Rule 11 motion has been filed against you. 

IV) PRE-ANSWER MOTIONS UNDER RULE 12

12b1 –court lacks subject matter jurisdiction – MOST FAVORED, can be use anytime

12b2 – court lacks personal jurisdiction, no power over D – disfavored

12b3 – improper venue – disfavored

12b4 – insufficient process – disfavored

12b5 – insufficient process – disfavored

12b6 – demurrer -favored
12b7 – Failure to join party under rule 19 – favored

A. A disfavored motion is one that you lose privilege to use if you don’t put it in your 12b motion before the answer. 
V) DEMURRERS: RULE 12B6 – Failure to State a Sufficient Claim

A. All facts are taken as true but the issue is if whether the facts state a valid claims. Is the wrong a legal wrong where relief can be granted? 
B. Mitchell v. Archibald & Kendall, Inc., US Court of Appeals, 1978

i. It is true D asked P to wait on a public street they knew was frequented by crime. But because it was not on D’s property, they owe no legal duty and hence no claim.

VI) DEFAULT – RULE 55 

1. Shepard Claims v. Darrah & Associates, US Court of Appeals, 1986

2. For damages, it should be calculable under 55b 

A. P sues D for breach of contract. D negotiates for extension to file answer. Due to D’s secretary misstatement on the confirmation letter that was not filed by D, D defaulted. D asked court to set aside default. Court came up with 3 factors: will dismissal be prejudicial to P, was there a valid defense, and was D culpable? Though D was culpable, D had a valid defense and it will not be prejudicial to P. 

VII) COUNTERCLAIM UNDER RULE 13                              

1. Can be filed separately or in the answer by D.
2. 13(a) – Compulsory Counter-claim: If a claim arises “out of the transaction occurrence that is the subject matter of the opposing party’s claim”, it is a compulsory claim. 
A. Wigglesworth v. Teamsters 

i. P is a member of the Teamsters who claimed that the Union violated his free speech in a meeting. D counter-claimed he slandered and libel the union as a mafia union and that elections were rigged. D’s counter-claim should be dismissed because the slander occurred months after the meeting and has no relation

B. Use it or Lose it

i. P sues D for car accident. D makes no counter-claim. D later wants to later counter-claim for property damage. D’s chance is gone. 
3.  13(b) – Permissive Counter-claim: For any claim that is NOT arising “out of the transaction occurrence that is the subject matter of the opposing party’s claim.” Because it’s permissive, it’s really flexible, even if there seems to be a relationship.
A. P sues D for car accident. D counter-claims for contract relation that has nothing to do with accident.
4. 13(g) – Cross claim: Plaintiff sues another P or D sues another D. 
A. Different from impleading because parties are already in the suit

B. Has to arise out of same set of transaction. 

VIII) AMENDEDMENTS UNDER RULE 15
1. Rule 15a – Amendments Before Trial
(1) A party may amend its pleading once as a matter of course (matter of right)
(a) before being served with a responsive pleading or (so plaintiff can only amend once before being serve with answer)
(b) within 20 days after serving the pleading if a responsive pleading is not allowed and the action is not yet on the trial calendar (so D can only amend once after 20 days of being served) 
(2) Amendment by Leave of Court: In all other cases, a party may amend its pleading only with the opposing party’s written consent or the court’s leave. Court should freely give leave when justice requires. *Prof. says this is a very permissive language. 
A. Court will usually deny motion to amend when it creates undue prejudice or there has been an undue delay.
i. David v. Crompton – Court will not grant motion to amend because D created an undue delay in not choosing to amend earlier when they had the information in their control the entire time. It creates an undue prejudice on P because statute of limitations has run out and they can no longer sue anyone to be compensated for injuries. 
2. Rule 15(c)– Relations Back of Amendment: You can treat the date of amended filing of facts, claims, or parties as the day of the original complaint rather than the actual date if. Damages claim doesn’t have to relations back because it doesn’t pose a risk of prejudice. 
A. Example – In January, P files a claim against D for products liability on a negligence claim. P wants to add a claim of strict liability after statute of limitations run out. P can amend the claim because it arises out of the same conduct or transaction set forth in the original pleading. 
B. Requirement for Amendment of Claims or Facts
i. The amendment and original pleading must involve the same “conduct, transaction, or occurrence.” 
· Make sure when amending facts, that the facts are not materially different from the one in the original complaint. 
C. 3 Requirements for Amendment of Parties needs to be satisfied 
i. The amendment covers the same transaction or occurrence as the original pleading
ii. The party to be brought in by amendment received actual notice of the actions before the end of the 120 days following original service
iii. Before the end of the 120-day period, the new party knew or should have known that but for a mistake concerning the identity of the property party, the action would have been brought against the new party. Rule 15(c)(3)
D. Case book seems to suggest the fourth factor is there is no undue prejudice

i. Goodman v. Praxair, Inc. - Goodman entered into a contract with Tracer. Tracer never paid him what he was owed. Tracer is bought out by Praxair Inc. He sued Praxair Services; a subsidiary of Praxair Inc. Goodman files a motion to amend the complaint. Praxair objects saying the statute of limitations has run out. Court grants the motion for they hold Praxair had fair notice they were the correct entity and it does not prejudice them.

ii. Dissent argues a policy concern which is held by most other districts. Rule 15c is made for clerical errors, not for mistakes of bad investigations. We do not want to encourage people to not do their due diligence before filing a law suit. But the majority doesn’t care for what purpose you amend, as long as you don’t violate fair notice and create undue prejudice. 
IX) Real Parties in Interest – Rule 17a
1. You must be the real party in interest
A. Exceptions – executor, guardians, and other representatives
2. Does not allow for subrogation – Where Insurance can sue on my behalf, unless damage exceeds coverage and both I and insurance want to recoup for damages
3. You cannot use a fictitious name unless you meet the following requirements – 

A. Doe v. Shakur – Court held P cannot sue under a fictitious name because she didn’t meet the requirement
i. Whether P is challenging governmental activity
ii. Whether P would be required to disclose intimate information

iii. Whether P would self-incriminate
iv. Whether P would risk injury

v. Whether D would be prejudiced in defending the suit

B. SMU Association of Women Law Students v. Wynne and Jaffee
i. Women P may face retaliation but this does not give them the privilege for anonymity. Court will allow only if it involves sensitive personal information, which really changes with the time. 

XII) IMPLEADER (RULE 14)

1. D who believes a 3rd party is liable to him for all or part of P’s claim may implead such person as 3rd party D. 
A. Clark v. Associates Commercial – P was injured when D tried to repossess a tractor from him. D tried to implead in 3rd party that D hired to repossess tractor from P. D wanted indemnification from 3rd party. Court granted it because 3rd party was liable to D under agency theory in Kansas. Keep in mind that P loses against D, D cannot seek damage from 3rd party.

JOINDER OF CLAIMS (18a) – For P and D. You can join as many claims as you want, even if there is no relation.  Court can sever for convenience or prejudice. 
1. A party asserting a claim, counter-claim, cross-claim, or 3rd party claim, may join as independent or alternative claims, as many claims as it has against the opposing party. 

XI) COMPULSURY JOINDER OF PARTY (RULE 19)

1. A defendant rule - P sues D1. D1 motions for D2 to join for it would be unfair to litigate without D2.  

2. Janney v. Shepard Niles – D motions for joinder to destroy diversity jurisdiction in federal court since P and D’s Mother Company is located in same state. If diversity is destroyed, case is dismissed. Court rules the case doesn’t meet the requirements under 19(a) so they allow it to proceed. 
3. 19(a) – a necessary party is who has an interest in litigation and whose interest might possibly be affected by the judgment entered in their absence. 
A. Analyze if whether party is necessary by looking at either of 2 factors. If in the affirmative, but you have a jurisdictional problem, you need to go to 19(b). If your answer under 19(b) is no, then you can proceed without joining party. 
i) Relief cannot be complete without absentee party or;
ii) Impair parties’ ability to protect interest or leave multiple or inconsistent obligations in suit

4. 19(b) – Indispensible party is one whose interest would inevitably be affected by judgment in suit. 

B. If you’re a necessary party but you cannot be joined due to jurisdictional problem, you need to analyze using the four factor balancing test below to determine if party is indispensible. If yes, then you must dismiss. 
i) extent of prejudice to absentee parties or those in suit

ii) the possibility of shaping the relief as to mitigate prejudice
iii) adequacy of judgment rendered in person’s absence, and

iv) whether P will have an adequate remedy if dismissed for nonjoinder

X) PERMISSIVE JOINDER OF PARTY (Rule 20)
1. It is a rule for P who is the master of claim. P can join several P together or join D together. D can join when they counter-claim as a cross-plaintiff. 
A. Two tests must be required before allowed to join

i. Claims for relief must arise from a single “transaction, occurrence, or series of transaction or occurrences” and;

ii. There must be a question of law or fact common to all plaintiff which arise in the action

B. Cases
i. Kedra v. City of Philadelphia – P wanted to join City of Philadelphia and several police officers for separate occurrences of abuse. Because they were several parts of a grand conspiracy of abuse, the court allowed P.
ii. Insolia v. Phillip Morris – Court will not allow joinder because claims are unrelated with plaintiffs smoking different brands at different age, quitting at different time, and was influenced by the conspiracy in different ways with different medical causation.
XIII) INTERPLEADER – RULE 22 
1. Scenarios: Use this when you have many people going after a thing that cannot be divided up easily or competing claims are inconsistent with one another.
2. Difference between Rule and Statute
A. Rule 22 requires
i) Complete Diversity – no parties can be from the same state
ii) At 75K in value in dispute

iii) Stakeholder not required to deposit amount in dispute

B. Statutory Rule requires
i) Minimal diversity – if claimant and defendant are from same state, at least 2 claimants from 2 different states will make it okay
ii)  $500 or greater

iii) Deposit must be made

3. Cases
A. State Farm v. Tashire, SCOTUS – D truck driver causes accident that causes more damage than his 20K liability insurance. State Farm subrogate for D, counter-claims and files interpleader. Court of Appeals rejects because Oregon requires judgment before interpleader can be granted. SCOTUS reverses because this contradicts the purpose of an interpleader; you want everyone to be able to negotiate for the piece of the pie before it is gone. 
XIV) INTERVENTION
1. 24a – Intervention of Right (Shoot for this first) 
A. In a timely manner, the court must permit anyone to intervene who
i) timely shall be weighed by length of delay in seeking intervention
ii) prejudicial impact of such delay on existing parties

iii) prejudice to intervener if intervention is denied

iv) and other factors affect fairness in individual case
B. 24a1 - is given an unconditional right to intervene by federal statute, or
C. 24a2 - is able to satisfy all elements for intervention as a right
i) an interest in the subject matter of the pending litigation – economic interest works though a property interest is not necessary. Privacy interest works as well or if they will be bound by judgment 
ii) Impairment of ability to protect that interest such as stare decisis (to stand by and adhere to decisions and not disturb what is settled.)
iii) intervener is NOT adequately represented by existing parties– burden is on intervener but it is easy to overcome
2. 24b – Permissive Intervention (2nd choice, more discretion for courts to reject)
A. In a timely matter, the court may permit anyone to intervene who
i) 24b1a – is given a conditional right to intervene by federal statute

ii) 24b1b - A common question of law or fact with the claim or defense of the litigation

B. 24b2 - Authorizes intervention by officers or agencies if the pending litigation raises questions of law administered by agency
C. 24b3 - Delay or prejudice: can deny if it unduly delays or prejudice pending litigation.
i) This means even timely applications if the allowance of intervener will prolong case excessively.
3. Cases

NRDC v. US Nuclear - Natural resources council does not want an issuance of a license to United Nuclear unless an impact report is created first. This revolves around whether the NM state agency has to follow federal guidelines requiring impact reports before license can be given out. Kerr-McGee Nuclear and American Mining wants to intervene because they have an interest in the outcome. District court does not allow them because they are already represented by United Nuclear.

Issue: Did the court err?

Holding/Analysis: Yes, Kerr-McGee has in interest because they are one of the biggest uranium property holders in NM. If you have an interest, you still do not get intervention unless you can be impaired someway by the ruling. Court holds that both of these companies will be affected. And finally, they find United Nuclear is different from Kerr-McGee. Though they have similar interest, it is not identical. United Nuclear already has it license, Kerr-McGee does not. Also note that the NRDC is an environmental group whose interests are different from Kerr-McGee. 

XV) CLASS ACTION – RULE 23
1. Rule 23a

A. Common Law Requirements

i) Class must be logical – it is not clear what constitutes a class but court must know with confidence who is a member and who is not a member. It cannot be overly vague and broad
ii) Representative must be member of the class
B. Rule 23a requirements

i) 23a1 – Numerosity: not defined but minimum is usually 40 people

ii) 23a2 – Common Question of Law or Fact – Members must share this common question. If it’s a fraud case, standard is higher. Refer to 9b.  
iii) 23a3 – Class Representative claims must be typical of members. 

iv) 23a4 – Class Representatives must fairly and adequately protect the class. Reps must watch out for interest of the members and have no conflict of interest. They also must provide adequate counsel: Counsel must have some experience in class action and resources to deal with caseload. If not, court will implore them to pair with someone who does.
C.  23b class requirements – After satisfying all of 23a, you must fall into one of the classes.
i) 23b1 - where it is Ben-Hur v. Cauble where you have close identity of interests (frat organization whose insurance certificate was reorganized unfairly) and reason to avoid individual litigation (70,000 members) that would lead to inconsistent ruling.
b) Rule 23(b)(1)(A) – Class action is allowed if individual claims would lead to inconsistent decisions forcing D to observer incompatible standards of conduct or; 
b) Rule 23(b)(1)(B) – the impairment of the interests of the members of the class who are not parties to the individual actions – Such as 1st impression case can impair ability of future plaintiffs to make claims. 
ii) 23b2 - B2 are usually civil rights, consumer class action where you want institutional changes (injunctions), not money.
· The party opposing the class has acted or refused to act on grounds generally applicable to the class, there by making appropriate final injunctive relief.” 
iii) 23b3 - asbestos and cigarettes. B3 is the catch all for class action when your case doesn’t fit in the other classification. 2 factors must be satisfied:
· Court must find “question of law or fact common to members of the class predominate over any questions affecting only individual members and
· Class action is a superior method for deciding the case. Factors they’ll consider are:
· the interest of class members in individually controlling their separate actions
· The presence of any suits that have already been commenced involving class members

· The desirability of concentrating the litigation of the claims is in a particular forum, and
· Any difficulties likely to be encounter in the management of a class action
· Remember that you need an opt-out right.  

D. Predominance Rule - First, once the existence of a common issue(s) is found:

i) The court must then determine whether the issue(s) predominates over an issue(s) affecting only individual class members
· Walters v. Reno – members were predominantly affected by INS procedure of filing a form in document fraud case. 
· Castano v. American Tobacco – members were not predominantly affected, that members became addicted to tobacco in different ways.

ii) whether allowing the class action is a superior method to individual litigation
      DISCOVERY 
A) Rule 26 – Remember any 1) any non-privileged matter 2) that is relevant
1)  Automatic Disclosure Under 26(a)(1)

a) Name, address, phone of each person with knowledge that the disclosing party plans to use
b) Copy or description of each document, data compilation, or tangible thing that the disclosing party plan to use

2) Rule 26(b)(1) – Scope in General/Relevance: Parties “may obtain discovery regarding any matter, not privileged, that is relevant to the claims or defense of any party.” 
a) Also covers “identity and location of persons having knowledge of any discoverable matter”. So ID and locations must be disclosed. 
3)  Rule 26(b)(2) – Deals with Limitations
a) If the cost of discovery outweighs the benefit of discovering anything relevant 
4) Any non-privileged matter
a) Davis v. Ross – P sues D for libel. P wants D to produce net worth and billing record of attorney. Net worth is privileged and may only be revealed when a special verdict for punitive damage is given. Billing records is attorney work product which is privileged. 
5)  That is relevant
a) In Re Convergent Technologies Securities Litigation - P sent over 1K question interrogatory to D. Court ruled D didn’t have to answer because questions weren’t relevant. Ask if info is of significance to justify the burden of discovery. 
b) Kozlowski v. Sears - P buys clothes from D Sears and clothes ignite. P wants D to produce the clothes. D does not and claims it is burdensome and offers P to find it themselves. Court does not buy argument and holds that the item in question is what this case is about and D must produce and they cannot shift burden onto P by having P find it. 

c) McPeek v. Ashcroft - P is a manager in the DOJ who filed a charge of sexual harassment. He was retaliated for his complaint and sued DOJ. P wants DOJ to restore its back up so he can find evidence of e-mail detailing any plan for retaliation. Court notice that they must balance cost with the chance for P to prove his case. So court gives compromise that DOJ will bear the cost but will only search e-mails for days in question where retaliation happens. After this is done, parties can bring motion if they want a more thorough search.
d) The burden of cost is on the producing party unless there is an undue burden. Courts are wary to make plaintiffs pay for the cost because most corporations are D and we do not want a discriminated plaintiff to bear the expensive cost of discovery.
5) Relevant but inadmissible materials are discoverable if you satisfy one of the 2 factors:

a) It is likely to serve as a lead to admissible evidence; or
b) Relates to the ID and whereabouts of any witness who is thought to have discoverable information

6) Work-Product Immunity –Work by counsel, expert witnesses, and materials prepared by counsel for trial purposes may be immune
a) Qualified Immunity Rule 26(b)(3)- Qualified immunity is given to documents in “anticipation of litigation” for trial, by a party or that party’s representatives. 
i)  Representatives include attorney, consultant, insurance, or anyone working for these people. 
ii) Defense - Hardship: Other side may be able to obtain discovery of material but only by :
· showing “substantial need of materials in preparation of the case”, and
·  inability to obtain “without undue hardship”. 
iii) In Re Shell Oil Refinery - Shell, the D, uses their own experts to determine cause of explosion. They have not decided who will testify at trial nor are they required to yet. P wants to hold discovery on both experts who will testify and experts who won’t. Court rules that P can hold discovery on experts who will testify but it’s too premature. As for the experts who won’t, P do not get to hold discovery on them unless there are special circumstances. Court notes how P wants fruits of investigation without paying for it so that is why they are holding discovery on D.

b) Absolute Immunity 26(b)(3)– even if party has substantial need, court “shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation”.

i) Hickman v. Taylor, SCOTUS (1947) – thoughts of an attorney regarding witness are privileged
7) Discovery concerning Experts Rule 26(b)(4)

a) All experts to be called on at trial are discoverable, a party must automatically give list IDing each expert

b) Experts retained but not to be called at trial are not discoverable 

i) Defense – expert may only be discoverable if exceptions circumstances makes it impractical for party seeking discovery to obtain info by other means 26(b)(4)(B)

c) Experts consulted but un-retained are not discoverable
B) Orders and Sanctions 
1) Basically two types of abuse – paper flooding or refusing to answer discovery
2) If someone uses discovery to harass , you can
a) object on paper or orally in deposition on claim of irrelevant or privilege
b) or file a protective order under 26(c) as “justice requires to protect a party from annoyance, embarrassment, oppression, or undue burden, or expense”. 
3) If someone refuses to answer, get a court order to compel answer (Rule 37). You have 
a) financial sanctions

b) facts established as true

c) Claims or defense barred

d) Entry of judgment or dismissal

e) Contempt
iv) Discovery devices

A. Initial disclosure – Rule 26(a)

B. Request for production of documents – Rule 34

C. Interrogatories – Rule 33: limited to 25 without court order
D. Depositions

1. Rule 27 – deposition to perpetuate testimony

a. Used before lawsuit is filed or before info is expected to be gathered

b. Urgent reason to believe that the information may be lost

2. Rule 28 – persons before whom depositions may be taken

3. Rule 29 – parties can agree or stipulate in advance about deposition procedures

4. Rule 30 – deposition by oral examination

5. Rule 31 – deposition by written examination, can be used on non-party
6. Rule 32 – use of depositions in court proceedings

E. Physical or mental evaluation – Rule 35a: both parties must stipulate or it has to be court ordered. Supreme Court believes you can only order someone to the doctor for an examination when there is “good cause” and “in controversy”.
F. Discovery on Non-Parties – Rule 45: Limited discovery because they can’t control lawsuit. Non-parties will be reimbursed. 
G. Motion to Compel – Rule 37

RULE 41 – Dismissal
1) You can dismiss before answer

2) If you want to reinstate, go under Rule 60B. 

3) After answer, you have to stipulate dismissal. 

RULE 56 – MSJ

Adickes v. SH Kress & CO
Celotex v. Catrett

For exam, go 26b1use scope, 26b2 limitations, 26b3work products, and 2sb4 experts

Qualifiable immunity means I can keep something they want to discovered unless other party can prove to judge that it doesn’t fit under 26b3. You can do this by 26b32 “the party shows that it has substantial need for the materials to prepare its case and cannot, without undue hardship, obtain their substantial equivalent by other means.”
Discovery of expert witnesses rule is important. Remember if they’re going to testify at trial, they need to be discoverable. 
For the Dan Quayle question, go under 26a1a2, he should get a list of everything that is pertinent. The counter argument by D artist is that what Quayle wants is so broad that it doesn’t fall under the rule. It’s not relevant to require family information. 
Under 26b, use the limitation, burdens, and benefit argument. Experts are not applicable here. Interrogatories are not allowed on non-parties. They should have not been sent to the assistant. 
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