Discovery will not be tested with the exception of Upjohn. 
ATTORNEY CLIENT PRIVILEGE
A) Upjohn v. US, 1981, SCOTUS
1) Corporation conducts an internal investigation by attorneys about bribes. IRS wants interview by attorneys of mid and low-level managers to be discoverable. Court rejects the control group test, which holds only that only officers who controlled the corporation had attorney-client privilege. Court expanded privilege to include middle and lower-management because they may have information.
B) Corbin on Evidence has 8 Criteria

1) Where legal advice of any kind is sought
2) From a professional legal capacity as such
a) this includes paralegals working under the direction of an attorney

3) the communication relating to that purpose

4) made in confidence
a) If communication was made in jest at a party, privilege does not apply
b) If client pulled attorney to a private space to discuss, it would apply

5) by the client
6) are at his instance permanently 
a) This permanence transcends death of client

7) from disclosure by himself or his legal adviser

8) expect the protection be waived 
a) if client waves privilege, attorney is no longer bound. 
ii) Discovery devices

A. Initial disclosure – Rule 26(a)

B. Request for production of documents – Rule 34

C. Interrogatories – Rule 33: limited to 25 without court order
D. Depositions

1. Rule 27 – deposition to perpetuate testimony

a. Used before lawsuit is filed or before info is expected to be gathered

b. Urgent reason to believe that the information may be lost

2. Rule 28 – persons before whom depositions may be taken

3. Rule 29 – parties can agree or stipulate in advance about deposition procedures

4. Rule 30 – deposition by oral examination

5. Rule 31 – deposition by written examination, can be used on non-party
6. Rule 32 – use of depositions in court proceedings

E. Physical or mental evaluation – Rule 35a: both parties must stipulate or it has to be court ordered. Supreme Court believes you can only order someone to the doctor for an examination when there is “good cause” and “in controversy”.
F. Discovery on Non-Parties – Rule 45: Limited discovery because they can’t control lawsuit. Non-parties will be reimbursed. 
G. Motion to Compel – Rule 37(a)

H. Discovery Sanctions – Rule 37(b)

1) For failing to furnish discovery, court can order unreasonable party to pay for: 
a) Attorney fees and costs to procure an order to compel discovery

2) For failing to obey court order, court can: 
a) Establishing facts – If D refuses court order to answer discovery that may link D to creation of product, court may rule P made product
b) Claims or defenses barred
c) Entry of judgment or dismissal (brings up possible problems with due process)
d) Contempt
3) Court can only impose the above sanctions if conduct was willful or that of gross negligence
a) Cine 42nd v. Allied Artist – P sued D for collusion, wanted injunction and damages. P’s refusal to obey magistrate’s order re discovery resulted in barring claim for damages, only if it can be found if it was caused by willfulness or gross negligence
RULE 41 – Dismissal
1) You can dismiss before answer

2) If you want to reinstate, go under Rule 60B. 

3) After answer, you have to stipulate dismissal. 

RULE 56(c) – MSJ

A) Requirements
1) Movant must show there is no genuine issue of material (not trivial) fact 
a) Burden of Production is on movant, usually after discovery
b) Adickes v. S&H Kress – P sues D for conspiracy with police. D moves for MSJ, with affidavit that police was not involved, which is granted by trial court. SC reverses, noting there is still a genuine issue of material fact, since police were in store at time of incident. 

c) Arnstein v. Porter – Even if story from witnesses is strange, the credibility of witness presents a material fact for the jury so MSJ is inappropriate.
d) Dyer v. MacDougall – MSJ is appropriate where there is no issue of material fact. There are no witnesses to confirm slander and libel occurred. 
2) Movant must be entitled to judgment as a matter of law

B) Opposition to MSJ 

1) Opposing party cannot rest on pleadings or denials, must present specific facts/contradictory evidence to show there is still genuine issue of material facts – 56(e)

2) Production must favorable to opposition, given benefit of the doubt
3) The standard is movant must prove is that there is no way movant can lose at trial, not that they are likely to win

C) If opposing party would bear burden of proof at trial, movant can claim opposing party has no evidence (no issue of material fact) to satisfy its ultimate trial burden
1) Celotex v. Catrett – D moves for MSJ, with evidence it did not expose its brand to P. Burden shifts to P to produce evidence P was exposed. P cannot and case is dismissed. 
7th AMENDMENT TO JURY TRIAL
I) Phases of Trial
A) Jury Selection 
1) Voir Dire is the interview portion of potential jurors. 

a) In federal court, it is done by the judge with the attorneys supplementing questions.

b) In state court, it is done by the attorneys.

2) 12 persons jury is not required. It can be 6.
3) There has to be a unanimous jury verdict for 6, but not for 12 for civil trials. This has to do with due process. 
B) Opening Statements

1) P presents arguments first, then D

C) Presentation of Evidence

1) Burden of persuasion is one of the persuasion of the evidence



   a) It has to be more likely true than not
D) Argument 

E) Instructions

1) Federal judges can comment on the credibility of witnesses but jury can choose to ignore it

F) Jury Deliberation and Verdict

G) Post Trial Motions and Verdict

1) JNOV – a judgment of the law for the losing party even though the jury entered for the winning party

2) Motion for a new trial
II) FRCP 38: Jury Right to Trial
A) Right Preserved: This provision codifies the 7th Amendment, which provides the parties have a right preserved (1791) to trial by jury for all suits at common law with more than $20 in controversy (it’s a nominal barrier now)

B) Demand: Right to jury trial not self-executing in federal courts. Party who 
wishes a jury trial on a particular issue must file a demand for that jury trial to the other parties w/in 10 days after service of last pleading directed to that issue.
1) If both parties don’t want it, even if it contains a legal issue, jury right won’t be granted.

C) Specifying Issue: A party must specify specific issues requested to be tried by jury; otherwise, Court will assume party wants all issue to be tried by jury
1) If the party has demanded jury for only some of the issues, any other party has the right to respond w/in 10 days to request any other or all of the issues of fact

D) Waiver: Failure of party to serve and file a demand as required by this rule constitutes a waiver of trial by jury

E) Admiralty and Maritime Claims – This rule does not apply to admiralty and maritime claims

III) 7th Amendment Right to Jury Trial
A) “In suits at common law, where the value in controversy shall exceed twenty dollars, the right of the jury shall be preserved (1791), and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.” 
B) This is not applicable to state law. 
C) Look at the 7th Amendment in 2 Parts

1) the circumstances where the litigant has a right to a jury trial
2) If there is a right to a jury, what controls the court may impose on the jury.
D) Determining whether the litigant has the right to a jury trial is to determine whether the claim is a legal claim at common law. 
1) The two part test

a) Would the claim have been considered a legal or equitable claim in 1791 in England?
b) Would the remedy sought be considered legal or equitable in 1791? Given greater weight.
2) Tips

a) Money damages are almost always legal
b) Injunction are equitable

c) A declaratory judgment can be both

3) Cases
a) Bacon Theaters v. Westover (SCOTUS) – In anticipation of lawsuit, Fox sues Bacon first with declaratory relief. Fox than counter-claims with antitrust suit for damages with a jury trial. SCOTUS rules that the blending of an equitable claim and a legal claim does not take right away to jury trial. Jury trial must go first if there are common issues to prevent disposal of the legal issue by the court for the jury to decide. 
b) Dairy Queen v. Wood (Scotus) - P sued D for injunction from using the Dairy Queen logo and for damages. Trial court uses the clean up doctrine, determining that the legal damages were incidental to the injunction. SCOTUS reverses, that a jury is necessary if there is a legal claim, no matter how incidental.
c) Ross v. Bernhard (Scotus) – P stock holder brought a derivative suit against D, a former officer in the company for damages against embezzlement. If the suit by the corporation would be considered legal, so would the stockholder’s.
d) Curtis v. Loether (Scotus) – P AA brought suit under the Fair Housing Act for injunction and damages. D demanded jury trial. 7th Amendment applies to cause of action created by statute, and requires a jury trial if the statute creates legal rights enforceable in an action for damages.
e) Tull v. US (Scotus) – P US sued Tull for violations of the Clean water act. Under the 1st question, the suit would be considered equitable, since the closes thing closes to it in 1791 is abatement for nuisance. But under the 2nd question, which is given greater weight, the remedy for damages would be legal. 
f) Teamsters v. Terry (Scotus) – P sues Union for violation of fair representation with both injunctive and money damages for backpay. Trial court says no jury trial. This holding gets sent on interlocutory appeal, which is an appeal of a ruling by a trial court that is made before the trial itself has concluded. Backpay can be considered money damages under the 2nd prong so legal.
4) The clean up doctrine

a) Court still applies it in bankruptcy cases where it is of a public right and needs specialization

5) Jury Size

a) SCOTUS has ruled that for civil trials, a 12 person jury is not necessary. 6 will suffice.

b) Effects of 6 person jury is that lawyers are less likely to request a jury trial due to:

i) lack of familiarity with a 6 person jury
ii) 6 members means less chances of a hung jury
c) Voir dire is the interview process of potential juror

i) State-system: Within the exclusive control of the attorney

ii) Federal-system: Under the control of the judge, with supplemental interview by attorneys

JUDGMENT AS A MATTER OF LAW (Federal)/JNOV (State)
I) Definition Under FRCP 50: Judge can set aside the jury’s verdict and enter judgment for the loser. Judges prefer this over a directed verdict because it allows a jury to reach a verdict which eliminates the need for a new trial if he is reversed on appeal.
II) Timing
A) Motion must be made before jury retires to set out a verdict
B) Motion must be made again within ten days after jury gives out verdict with the trial judge

III) The Standard – No reasonable jury could have found against the moving losing party
A) Only appropriate if no reasonable jury could have found against the moving losing party. Another way to think about this is:
B) If reasonable juries can disagree to the result, then the motion is not appropriate. So if the case turns on the credibility of witnesses, it’s almost always never appropriate. Judge should not be a fact-finder. 
IV) Constitutional Problems with JML

A) Critics have argued that JML violate the constitutional right to judgments by juries

1) SCOTUS has ruled that JML is constitutional because they are nothing more than a delayed directed verdict.
2) SCOTUS has ruled that directed verdicts are constitutional because comparable common law motions such as demurrer to evidence have existed at common law. (Galloway v. US)
NEW TRIAL & ADDITUR/REMITTITUR
I) Definition: Judges have more discretion to order a new trial than a JML since it interferes less with the winner’s right to a jury trial.
II) The Standard under FRCP 61 – The Harmless Error Doctrine & Timely Objection
A) If it was a harmless error, a trial judge cannot grant a new trial. A harmful error is one in which the judge believes a lack of error might have made the case result in a different outcome. 
1) A common error is evidence exclusion or admittance.

B) If the party wants a new trial based on erroneously admitted/excluded evidence, he must object at the time of admittance or exclusion.
III)  Reasons for New Trial
A) Exclusion or Admittance of Evidence
B) Improper Conduct by a
1) Party
2) Lawyer

3) Witness

4) Jury

a) A juror can only testify to his own or fellow juror’s misconduct about how they were influenced by outside prejudicial information. 

b) But they can’t testify how during deliberations, they ignored judge’s instruction. Only a 3rd party can testify to this.
C) Excessive or Inadequate Damages

1) Additur – If judges believe damages is inadequate, he will grant a conditional new trial motion unless defendant agrees to pay more. This is unconstitutional in federal court. Dimick v. Schiedt
2) Remittitur – If judges believe damages is excessive, he will grant a conditional new trial motion unless plaintiff agrees to reduction of damages. 
a) FRCP 59 defines it - The court may, on motion, grant a new trial on all or some of the issues and to any party as follows: (A) after a jury trial, for any reason for which a new trial has heretofore been granted in an action at law in federal court; or (B) after a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court. 
3) If party accepts either, it cannot be appealed. 
D) Newly-Discovered Evidence. Motioner must prove:

1) the evidence was discovered at the end of trial

2) The movant was reasonably diligent in his search for evidence before and during trial, and could not have found the evidence before the end of trial
3) Evidence is material and likely to produce a different result

4) Injustice would otherwise result

IV) Misc. Procedure
A) Judges may grant a partial new trial for a particular issue, this is usually damages
B) If a judge grants a new trial, this cannot be appealed by the winning party.

C) If judge denies a new trial, it can be appealed. 

FEDERAL JURISDICTION: Personal Jurisdiction, Subject-Matter Jurisdiction, Proper Service, Venue, Notice & Opportunity To Be Heard

PERSONAL JURISDICTION – Minimum Contacts – Can P sue D in X state? 
I) Minimum Contacts is Required for the 3 Jurisdictions due to Shaffer (The mere ownership of property in a state is not a sufficient contact to subject the property owner to a lawsuit in that state, unless that property is the issue of the lawsuit)
A) In Personam – Gives the court power to issue a judgment against the person for she is personally liable. Thus, all of the person’s assets can be seized and the judgment can be sued upon in other states as well.
B) Quasi In Rem Jurisdiction – The court can make a person personally liable (In personam) by attaching their property before trial of judgment. The judgment cannot be sued upon in any other court. Requires minimum contact due to Shaffer unless the property is the issue in the suit (as opposed to having it as an attachment) or it relates to injuries which occurred there. 
C) In Rem (Minimum Contacts required but Marshall admitted but it probably won’t be affected.) – Jurisdiction over a thing, such as a property right or marital status. 
II) Ways to Establish Minimum Contacts

1) Presence (even if it is a short one such as a stop-over on a flight)
a) Burnham v. Superior Court - Does the due process of the 14th deny CA from having jurisdiction over a NJ who was personally served with process while visiting his kids? No. Burnham makes the argument that his brief period in CA does not subject him to the state because he derived little benefit from the state. It’s not like he had a house there and had notice about state sovereignty. D makes an argument that physical presence was supplanted by minimum contacts from International shoe. This is further supported that Shaffer made minimum contacts the standard, for they apply it to all the 3 types of jurisdictions. Though transient jurisdiction is a bit of a stretch from having a domicile in the state, the court believes the service does not violate due process. Scalia makes his argument on a historical principle, that transient jurisdiction has existed for a long time in the US (Pennoyer is the newest one in the line of transient pedigree). White and Brennan concur, but they believe the test here is that this service was not unfair. (This concurrence is important says Russell)
2) Domicile/Residence
3) Consent
4) Driving a car within the forum State

a) Hess v. Pawloski – Hess (PA) was involved in an auto accident with Pawloski(MA) in MA. Argued that being served in PA (long-arm statute of MA) was unconstitutional for it violated due process. SCOTUS disagreed, that MA can make Hess implicitly consent to the service for it is a narrow power tailored to promote highway safety.

5) Committing a tortuous act within the state or out-of-state with in-state consequences

6)  Ownership of property within the forum state
7) Conducting business in the forum state

III) The Standard

A) Did the defendant purposely avail himself in the forum state? 
1) Cases 
a) International Shoe v. WA (1945) - State of WA sues International Shoe to pay their taxes. Intl’ Shoe says WA has no jurisdiction over them because it’s incorporated in DE, headquartered in MO, and it has no facilities in WA. Court finds that International Shoe has established minimum contacts because they have salespeople in the state who derive a substantial benefit from the state. 
b) McGee v. International Life Insurance (1957) - Decedent, a CA resident, had a life policy with an Arizona insurance company. Beneficiary sued in CA court but did insurance established minimum contact with CA? Court says yes, even though Arizona had no agents or office in CA, the fact is it chose to do business with someone in CA, it made minimal contact. Also, in this day of easy interstate commerce, it is not burdensome to travel.
c) Hanson v. Denckla (1958) – Donner created a trust with a DE bank. She then made a unilateral move to Florida and named her daughter Hanson as her beneficiary. In what jurisdiction did the trust reside in? Court determined it resided in DE, since the bank did not purposefully avail itself to Florida. Donner did the move on her own. 
d) World-Wide VW v. Woodson (1980) - Robinsons sue VW for product liability when their car that they bought in NY was involved in a crash in Oklahoma. Robinsons wanted jurisdiction in Oklahoma where as car dealer said they have no jurisdiction in Oklahoma. There is no purposeful availment. Robinson unilaterally took it to Oklahoma. Court agreed. Court also hold that foresee ability of car ending up in other states alone is not a sufficient factor for jurisdiction. It is relevant in intentional tort but not in this case. 
· Marshall’s dissent it is unfair to make the P with their burns go back to NY to adjudicate their claim. This is, with the addition of reasoning that VW is a corporate defendant who had availed themselves to this because of foreseeability. We have reasoned that this is now an interwoven economy. 
e) Burger King v. Rudzewicz (1985) - Michigan man buys contract with BK, which is a Florida corporation. After falling behind in payment, BK claimed it breached contract and wanted jurisdiction to be in Florida. The issue is whether the exercise of enumerated long-arm jurisdiction offended traditional conceptions of fair play and substantial justice in the 14th amendment due process? Court said no, because there was fair warning because the defendant has purposefully directed his activities at residents of the forum. When D reaches out beyond a state and create continuing relationships and obligations with citizens of another state, they are subject to regulations and sanctions of other states. D was in Florida for training. This was not a unilateral act by the P. Rudzewicz deliberaty reached out to BK in Florida. 
f)  Asahi Metal v. Superior Court (1987) A Californian was injured while riding his motorcycle when the rear tire burst. He sued a Chinese company who made the tire, who then sued Asahi who made the tubing. Supreme Court of California said Asahi can be sued in California because Asahi’s awareness that its tubing and valves would be sold in California would be enough. Is putting a product into stream of commerce a purposeful availment? Mere awareness is not enough for purposeful availment. Asahi must have actually marketed or have offices in CA, which it did not.  
· Brennan disagreed with the purposeful availment holding. He believed that placing products into the stream of commerce is enough but agrees it ultimately fails for unfairness. Important
g) Pavolich v. Superior Court, Supreme Court of California, 2002, 4-3 split - Pavolich is a software engineer in Texas who reversed engineered DVD algorithms and placed it on the internet. DVD CCA is a California company who owns the algorithm and sued for trade secret infringement. There can be no personal jurisdiction because he did not tortuously aim his conduct towards California. He has nothing to do with California, for his company and personal life is empty there. Foreseeability is not enough to get him personal jurisdiction. If he availed anything, it was passive availment. 
· Dissent sees this in the same lines of Jones v. Calder, that he tortuously aimed his conduct towards California, knowing that the Hollywood studios would be hurt in California. This is active availment. 

B) Would it offend the traditional notion of “fair play and substantial justice”?
1) Four Standards set by Asahi
a) The Burden on D – incredibly high for a Japanese corporation
b) The interest of the forum state – CA has no interest in tire defects between two foreign companies - 
c) P’s interest in obtaining relief – P has an interest but it’s outweiged
d) the interstate judicial system interest in obtaining the most efficient resolution of controversies – CA is not the best forum to settle a dispute between two corporations from two different countries
C) Is it Specific or General jurisdiction?
1) Specific Jurisdiction - D has sporadic activity in the forum but the cause of action is directly out of the transaction in the forum.
a) Much easier to make a case for specific jurisdiction. 
b) Worldwide VW, BK, Calder, and International Shoe is example of specific jurisdiction

2) General Jurisdiction - Where D has engaged in an activity within the forum but the cause of action does not arise out of that conduct. Requires the instate activity to be “systematic and continuous.” 
a) P is the decedents of the Texan workers who were killed in Peru surveying an oil line. P was on a helicopter bought from D, who also supplied the pilots. D has a connection with Texas in it that D bought 80% of its fleet from Texas, sent pilots to texas for training, and was paid through a texas bank. Since the cause of action (negligence) did not arise out D’s activities in Texas, D’s minimum contact must be systematic and continuous. Court said it was sparse and random at best.
D) Foreseeability is not enough unless it was an intentional tort act
1) If D engages in an intentional activity when they have actual knowledge will cause damage in P’s forum state, then this satisfies minimum contacts. Foreseeability is harm is sufficient, intent is not required. 
2) Calder v. Jones (1984, 9-0) – Shirley Jones sues national enquirer for libel in CA. Writer and editor argued against CA jurisdiction, for they live in Florida and has nothing to do with the magazine distribution. They are just welders of one boiler part (employees are liable for a defective product). Court disagreed, noting that editor and writer knew that the magazine had a high circulation in CA, and it would harm her career there. 
E) A state's courts could assert personal jurisdiction over the publisher of a defamatory article, where the publisher circulated the publication in the state where the case was brought, regardless of the plaintiff's home state.
i. Keeton v. Hustler (1984) – P was a NY resident who brought suit in New Hampshire who has longer statute of limitations and was very permissive with punitive damages. SCOTUS said this was fine as long as P can prove he was harmed in New Hampshire – Hustler had enough of a circulation in NH to warrant a claim. 
 NOTICE/ Service
I) D must receive adequate notice of the Case
A) The Reasonable Test – The procedure used to alert him must have been reasonably likely to inform him, even if it failed to do so.
1) P’s process server leaves it with his D’s wife, who then throws it away. This is reasonable notice since we would expect wife to inform him.

2) P’s process server leaves it on the front step. D notices and picks it up. Even though there was actual notice, the procedure was not reasonable.
II) 100 mile Bulge/FRCP 4k1b – Anyone who is brought in as a 3rd party D pursuant to rule 14 may be served at a place “not more than 100 miles from the place from which the summon issues.”
VENUE

I) Venue  is the district where a case should be tried.

A) Before you answer venue, make sure you answer personal jurisdiction question.

B) Basically 3 types of Venue
1) If any D resides in that district, and all D resides in that State, choose whatever district you want. 
a) 28 USC 1391(a)(1) – For both diversity and federal cases, venue lies in any district where any defendant resides, so long as, if there is more than one defendant, all the defendants reside in the state containing that district. 
b) P (NV)got into a car crash with D1 and D2 in SD. D1 and D2 are from LA and SF. LA, SF, and SD are all good venues.
2) If a substantial part of events giving rise to the claim occurred there, or a substantial part of property that is the subject of the action is situated in that district. 28 USC1391(a)(2)
a) Bates v. C&S Adjusters, 1992 -P Bates racked up a debt while in PA. He now lives in NYC. C&S adjusters mailed a collection notice to his PA address, but the post office forwarded it to his NY address. P then sued D for harassment. D protested the venue of NY, arguing the claim did not arise out of NY. The rule is location is determined by “substantial part of the events…giving rise to the claims”. Judge ruled for P, saying that the collection notice was part of the events, if they didn’t want it to be part of the events, they should have just told the post office not to forward. 
b) P (NV) got into a car crash with 10 Ds in CA. 9 Ds are from NM but one D is from CA. Because Ds are not all from the same state, you must go to the venue where the events occurred which is CA. s
3) If at least one D is reachable in the district and no other district qualifies. Used mainly for foreign Ds.
a) P (MA) Sues D1 (NY) and D2(CT) for something that happened in Mexico in NY just because P can establish D1’s personal jurisdiction in NY. 
C) Forum Non Conveniens - There is a strong presumption to honor P’s choice of forum, but this must be balanced against public interest of judicial system and D’s convenience. The mere fact that the new forum may be disadvantageous to P is not a determinative factor in stopping the dismissal. Only if there is no remedy may the dismissal be barred. 

1) Piper Aircraft v. Reyno (Scotus) - 6 Scottish nationals died in a plane crash. The decedent of the dead sued in the US because tort law is much better and sympathetic here than Scotlands. The maker of the plan is US, the people who ran the plane service is Scottish. Scotus said it was fine to dismiss to Scotland when looking at the balancing test. All the evidence is in Scotland, and we will not allow foreigners to clog up our judicial system. 
D) FRCP 4K1 – a federal court (diversity or federal question) may not exercise jurisdiction unless D can be “subjected to jurisdiction of a court of a general jurisdiction in the state in which district court is located.”
1) P (FL) sues D (NY) in diversity but under state rules, there is no long arm statute. D has not made minimum contacts. Any service is not valid unless D goes to Florida.
SUBJECT MATTER JURISDICTION

I) You either have diversity with 75 K qualifier or Federal Questions

A) It can be dismissed anytime for a lack of SMJ. 
II) Diversity

A) Complete Diversity

B) Diversity is based on domicile, not residence. It is where parties intend true home to be.
1) Mas v. Perry, 1974, 5th Circuit - Mr. Mas is a citizen of France. Mrs. Mas is a citizen of Mississippi. Both were GSI at LSU who rented an apartment from Mr. Perry, who spied on them through 2-way mirrors. They sued Perry, who claimed the couple lacked subject matter jurisdiction. His two claims were there was not complete diversity and their amount was below the amount in controversy. Court dismissed both claims. Their citizenship is where their domicile is, that is, their permanent home. Mr. Mas is France, Mrs. Mas is MS, the fact that they lived in Louisiana to pursue their studies doesn’t change that (Holmes v. Sopuch). Also, their good faith claim was above the amount needed in controversy. Just because they recovered below that doesn’t matter. 
2)  A guardian can change their domicile for purposes of subject matter jurisdiction for an incompetent person. 
3) Kramer v. Caribbean Mill – you can’t assign your claim to someone from a different state to sue someone from your state just to get diversity jurisdiction. 
C) You need complete diversity – No P can be the same as D
D) For corporations, it is place of incorporations and principal place of business
1) If I want to sue Toyota in Federal court, and Toyota is incorporated in both DE and CA, then I am screwed since I’m a CA resident. 
2) When you’re in a lawsuit with an insurance company, you’re dealing with the state of the insured, the state of incorporation, and principal place of business
3) For principal place of business, you either have:

a) Nerve center 
b) Or Main production or service activities (nexus of activity)

E) 75 K Requirement

1) Legal certainty – P does not have to prove the claim is 75 K+, that there is some possibility that it can be 75K. 
2) Aggregation of Claim
a) Aggregation by a single defendant – You can add a 50K state claim to a 25K federal claim through supplemental jurisdiction.
b) P cannot aggregate claims against various D. P has a claim for more than 75 against D1. He has a claim for 40K against D2. He cannot add the claim against D2 to D1.
c) Aggregation by multiple P
i. If at least one P meets the required amount, you can probably add in the other P through supplemental jurisdiction.
· Exxon Mobil v. Allapatha, SCOTUS, 2005
ii. If no P meets the individual amount, aggregation is not allowed.

2) Removal by D – P sues in state court for less than 75 K.  D counter-claims for 75K and gets it removed to federal court.
a) If D’s counter was permissive under state law, it cannot be removed.

b) If D’s counter was compulsory under state law, the courts are split. 
III) Federal Question
A) Remember P is the one who must plead the federal question – Louisville RR v. Mottley
SUPPLEMENTAL JURISIDCTION

I) Under 28 USC 1367, Supplemental jurisdiction allows, new parties and new claims can be tacked onto the core controversy even if they don’t independently satisfy subject-matter jurisdiction.
A) Establish this only after you have established personal jurisdiction for the main claims or parties. So D must have been served in the state or at least have minimum contacts with the state. 
B) The Provision says, “in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to the same case or controversy under Article III of the US constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.” 
C) There must be judicial economy, convenience, and fairness to litigants. 
D) United Mine Workers v. Gibbs (SCOTUS), 1966

1) Gibbs is a mine manager, whose company fired all of UMW. They then reopened, hiring a rival union company. The UMW then retaliated with a violent attack, followed by a peaceful picket line that shut down the mine for 6 months. Gibbs sued under the federal labor management relations action, which governs and pre-empts state law for labor-management relations. But he wanted to bring the violent activity, which was still under a state claim into federal court. 

2) Court allowed it as long as he satisfied 2 prongs: 1) the state and federal claims must derive from a common nucleus of operative fact and 2) there must be judicial economy, convenience, and fairness to litigants. 
II) Federal Question Cases – When the original claim is deemed a federal question, 1367 usually allows closely related state-law claims.
A) This is especially true if the related state law claim involves the same parties as the federal question Claim

1) P & D are both NY citizens. P sues D for violation of federal statute. P also sues under a state law. P cannot bring the state claim under diversity or federal question but he can add it through supplemental jurisdiction.
B) Also allows additional parties to the state-law claim to be added
1) P’s husband is killed when their plane hits power lines near the airfield. P sues D1 (US govt.) in federal court under federal aviation safety. Then P amends her complaint to include state tort claims against the city D2 for the power lines. There is no federal question or diversity between the P and D2 but because it arises from the same case or controversy, it can be allowed.
III)  Diversity Cases – If there is a claim based solely on diversity, certain claims may or may not be allowed. 
A) Claims Allowed

1) 13(a) Compulsory counterclaim in which it rises “out of the transaction or occurrence that is the subject matter of the opposing party’s claim.”
a) P (NY) sues D (MA) for car accident. D counter sues P for less than 75K. D also wants to sue C, who is the true owner of the car and who is from MA. This is allowed, even if it violates diversity and the amount required. 
2) 13(h) joinder of additional parties to compulsory counter-claims
a) P (NY) sues D (CT) for 80K arising out of a car accident. D counterclaim against P, also adding in Y who is from CT for 10 K. Though D and Y do not have diversity nor meet the minimum requirement, this is allowed.
3) 13(g) cross-claims (claims by one D against another D).
a) P (OH) sues D1 and D2, who are both from (KY). D1 can cross-claimD2 under supplemental jurisdiction even thought here is no diversity. 
4) Rule 14 Impleader of 3rd Party D – claims by and against 3rd Party P, and claims by 3rd Party D. Claims by original P against 3rd party D not allowed.
a) P (CA) sues D(AZ) retailer claiming D sold a defective product. Claim is based solely on diversity. D impleads X (AZ), who manufactured the product. This is kosher. P, however, cannot bring in X itself. 
B) Claims not Allowed (You must satisfy diversity or federal question requirement)
1) As mentioned above, claims by P against third party D is not allowed (Rule 14) e
a)  Owen Equipment v. Kroger (SCOTUS) – Kroger (IW) sued a power company (NB) for the death of her husband. She then implead Owen Equipment ((IW), which was used in her husband’s death, destroying diversity. There is nothing in the 1367(b) to suggest this would be covered under supplemental jurisdiction. 
2) Compulsory Joinder Under Rule 19(a) or 19(b)
a) 19(a) Necessary – A party who is necessary must be joined if feasible but the action may go on if there are diversity problems.
b) 19(b) Indispensible – A party who must be joined or the action will be dismissed. 
c) P (CA), a taxi driver, is driving at night without his lights on. He is hit by D (NV), who injures P and damages the taxi owned by Taxi (NV).  P sues D for diversity. D motions for compulsory joinder of Taxi, arguing that it is both necessary and indispensible because D does not want to pay for damage twice to P and Taxi. Supplemental jurisdiction does not cover this and joining Taxi would destroy diversity. P will want to argue that it is not necessary or that it is not necessary but not indispensable. D will want to argue that it is indispensable. 
3) Rule 20 Permissive joinder (Claims by P against multiple Ds) – Claims by P against multiple Ds based on common law and facts. (Kedra v. City of Philly)
a)  P (NY) is by D1 (CT), who is then negligently treated by D2 (NJ). Supplemental jurisdiction is not allowed against D2 and unfortunately, his claim against D2 is under 75K so he cannot get diversity jurisdiction. 
4) Intervention, Either Permissive (24b) or Of Right (24a) on P’s side under Rule 24 
a) P1 (IN) sues D (IL) in diversity. P2 (IL) wants to join in because her claim against D has a question of law or facts in common with P1’s claim. This is not allowed because it destroys diversity. 
IV) Court has discretion to reject supplemental jurisdiction under 1367 C. They are for:
(1) the claim raises a novel or complex issue of State law, 
(2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction, 
(3) the district court has dismissed all claims over which it has original jurisdiction, or 
(4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction. 

REMOVAL TO FEDERAL COURTS

II) Any action brought in state court that P could have brought in federal court may be removed by D to federal court.
A) Only from state to federal. It can’t work the other way around.

B) A change from federal court to a different federal court is not a removal but a change of venue. 

C) P (NJ) sues D (NY) for an auto accident worth 100K in state court. D can bring this to federal court.
D) P can never remove, only D can.
E) D must make removal motion within 30 days of receiving service of complaint. It is automatically sent to federal court where judge will consider to remand it. 
F) If a case involves multiple Ds, all D’s must join in removal unless it a separate and independent federal claim. In this case, only the defendant(s) to this claim need to agree to the removal.
G) Right of removal is established by pleadings.
1) P sues D who is from separate states for 60 K in medical bills. Though the damage is really 100 K, P’s complaint control and D cannot remove.

III) Diversity Limitation – If D is a citizen in the state in which the action is pending, D cannot remove. This rule does not apply to federal questions. 

A) P (NJ) sues D (NY) in NY state court. D cannot remove the case. 
III) Removal of Multiple Claims – If P sues D for 2 claims, one of which can be removed and the other cannot, ask is it a:
A) Diversity claim: Defeats the right of removal
B) Federal Question – D may remove the entire case (though judge may decide to remand the state claim back to state court) if there is a separate and independent claim for which there is no federal jurisdiction. 
1) P and D1 are both citizens of KY. P sues D1 in state court over federal antitrust violation by D1. P then adds another claim against D1 as well as D2 a state tort claim. Both Ds can choose to remove to federal court if the state claim is separate and independent from the federal court.
ASCERTAINING APPLICABLE LAW: What law governs in a federal court sitting in a case that is not based on specific federal law? 
Rules and Decision Act: The laws of the several States, except where the Constitution, treaties, or statutes of the United States otherwise require or provide, shall be regarded as rules of decision in trials at common law, in the courts of the United States, in cases where they apply. Comes out of the judiciary act of 1789. 
In Erie v. Tompkins, court overruled Swift and held the RDA “law of several states” meant state common law. 
2 Situations
1) Can the federal court create a common law on a particular issue?
Answer: No, federal court has no power to create a body of general federal common law to govern substantive rights for it is a power reserved to the states via the 10th amendment. RDA says state common and statutory law will govern on matters substantive.

2) Should the federal court follow state law even there is an FRCP that appears applicable?
This is the Erie doctrine analysis. It is a balancing test because the federal government has a legitimate interest in having federal law govern as part of establishing the federal court system under Art. 3, section 2. 
To serve this interest, Congress passed the Rules Enabling Act in 1934, authorizing the Supreme Court to interpret rules of procedure for the federal courts. 
1st Question – Is there a federal rule applicable to the issue?
If yes, ask if any conflict exist. 
If no conflict exists, then ask yourself the four factors below. 
If there is a conflict, ask yourself if it really conflicts in the sense of Walker v. Armco, where a conflict didn’t exist once you looked closer for the federal and state rules are designed for different purposes. 
If it really is a conflict, ask if it is within the REA. If it is within the REA, supremacy clause says federal rule must control. Remember that to date, no federal rule has been found to violate the REA.
If it is not within the REA, go back to four part test. 
If no, ask yourself four questions.

a) How substantive is the state’s law?
b) Would the application of the federal rule be outcome determinative in the sense it would result in forum shopping or unequal administration of the law?  Guaranty Trust 
c) What is the federal interest in avoiding the state law or implementing the federal law?
d) Would the implementation of the federal standard have an adverse impact on federalism, in other words, would it intrude on the state’s ability to regulate a legitimate area of state interest? Byrd v. Blue Ridge
Courts will strain to find the rules are not in conflict so they can defer to the state court. Gasperini. 
How to Analyze a Federal Statute

1) Does it address the issue presented?

2) Is it in conflict?
If yes to both questions, the federal statute rules due to the supremacy clause. 
If no to either question, do the four factor analysis and see if you should follow state law.

I.  When there IS a FRCP on point


A. Step 1: Is the case a diversity case?



1. If no, ignore Erie



2. If yes, continue with analysis


B. Step 2: Is there a federal statute on point?



1. If yes, ignore Erie



2. If no, continue with analysis.


C. Step 3: Is there a FRCP on point? YES


D. Step 4: Can both the Federal Rule and the state policy be followed 
simultaneously?



1. If no, ignore Erie.  Ask only whether the Fed Rule is valid under the REA 


(Hanna v. Plumer)



2. If yes, follow both Federal Rule and state policy

II. When there IS NOT a FRCP on point


A. Step 1: Is the case a diversity case?



1. If no, ignore Erie



2. If yes, continue with analysis


B. Step 2: Is there a federal statute on point?



1. If yes, ignore Erie



2. If no, continue with analysis.


C. Step 3: Is there a FRCP on point? NO


D. Step 4: Does the federal policy conflict w/the state rule or policy?



1. If no, follow the federal policy



2. If yes, continue with analysis


E. Step 5: Is the area one of the few areas suitable for federal CL (e.g. defense raises 

a federal question)?



1. If yes, use federal CL



2. If no, continue w/analysis


F. Step 6: Is the state policy or rule basically procedural or basically substantive?



1. If basically substantive, follow the state policy or rule (Erie)



2. If basically procedural, continue w/analysis


G. Step 7: Is the state policy weightier than the federal policy, viewed in context of a 
federal diversity suit?  Consider outcome determinativeness and forum shopping as 
non-dispositive factors in deciding this.



1. If state policy weightier, follow the state policy (e.g. state statutes of 



limitation in York)



2. If federal policy weightier, follow federal policy (e.g. in deciding judge-jury 


allocation, follow federal, not state principles –Byrd)

Relevant Statutes

I. 28 USC § 1652 (Rules of Decision Act): The laws of the several states, except where the Constitution or treaties of the U.S. or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the U.S., in cases where they apply.  


A. Federal Law Applied: Federal Constitution, treaties, and constitutional statutes 
ALWAYS take precedence over all state provisions.


B. State statutes: In absence of federal constitutional or statutory provision, federal 
courts must follow state constitutions and statutes.  


C. Dispute about common law (RDA does not address): What should the federal court 
do when there is no controlling constitutional or statutory provision on point (i.e. there’s 
only “common” or “judge-made” law?  Erie applies.  

II. 28 USC § 2072 (Rules Enabling Act (REA)): Rules of Procedure and Evidence; power to prescribe


(a) USSC shall have power to prescribe general rules of practice and procedure and rules 
of evidence for cases in the U.S. district courts (including proceedings before magistrates 
thereof) and courts of appeals.


(b) Such rules shall not abridge, enlarge or modify any substantive right.  All laws in 
conflict w/such rules shall be of no further force or effect after such rules have taken 
effect.



1. Procedural rules satisfy this test


(c) Such rules may define when a ruling of a district court is final for the purposes of 
appeal under § 1291 of this title.   

If you don’t have an FRCP, you don’t apply the REA. 

Applicable Cases 

(*Erie and York…state law, **Byrd and Hanna…shift to federal law)
When there is NO FRCP

I. Erie Railroad v. Tompkins p. 920: applicable when NO fed procedural law on point, RDA on point

A. GR: In diversity cases, federal courts must apply the substantive law of the 
forum state. 


1. State law includes judge-made CL and state statutes.  


B. Facts: P, a PA citizen, was injured while walking on the right of way maintained by D, 
a NY railroad.  Under PA judge-made law, P likely to have lost b/c D liable for only 
gross (not ordinary) negligence.  P sued under NY fed district court, expecting fed court 
to follow Swift v. Tyson and make its own “federal common law,” which P hoped would 
make railroad liable.



1. Swift v. Tyson p. (overruled by Erie): held that federal judges could ignore state 


CL in diversity cases, allowing non-citizens to discriminate against citizens of the 


state where the fed court sat


C. Holding: Court said that PA law on railroad’s duty of care should be followed, 
implying 10th Amendment constitutional argument (fed court can’t create state law)


D. Twin Aims (postulated in Hanna 1)



1. Prevent Forum Shopping (process of choosing court that will treat one’s case 


favorably)



2. Avoid Inequitable Administration of Laws

II. Guaranty Trust Co. v. York p. 930: RDA on board Outcome-Determinative Test (no FRCP, but issue procedural)


A. GR: Federal courts w/diversity jx must apply state law when it might produce a 
different outcome between state and federal courts.  



1. If decision affects outcome of case, it is considered a substantive issue on 


which fed court must defer to state


B. Facts: York sued Guaranty Trust in federal court in order to avoid the application of 
the state’s statute of limitations, which would have barred the claim.  GT argued that Y 
should not be able to use diversity jx to get around state SOL and obtain a result that 
would not have been available under state law.


C. Holding: State SOL must be followed in a diversity case.



1. State’s interest heavily outcome determinative and bound w/rights of parties.  


Fed interest weak, and little to be gained from district-to-district uniformity.

III. Byrd v. Blue Ridge Electrical Cooperative, Inc. p. 943: RDA on point Balancing Test (no FRCP, but issue procedural) Use this case for criteria to figure out difference between substance and procedure 

A. GR: When federal law is not substantially likely to affect the outcome of a case, 
federal law applies.



1.  Where state interest in having its policy followed is fairly weak, and the 


federal interest is strong, the court is likely to hold that federal procedural 


policy should be followed.  


B. Facts: Byrd sued Blue Ridge in SC federal court for injuries caused by BR’s 
negligence.  Issue of whether B was an employee or independent contractor.  District 
Court denied BR’s motion to dismiss, and jury entered verdict for B.  Federal appeals 
court reversed and judge entered judgment for BR.  Resulting question, “who decides a 
certain factual issue, judge or jury?”


C. Holding: USSC held that federal policy having factual matters determined by a jury 
must be followed (as opposed to state policy of having such an issue decided by a judge).  
Fed policy on judge-jury allocation strong, and state policy not tightly bound w/rights of 
parties.  Choice not outcome-determinative. The federal interest here is a jury trial, which wins in the balancing test. 

D. USSC rejected outcome-determinativeness as standard.       

IV. Analysis when there is an applicable FRCP


A. GR: FRCP, when applicable, takes precedence over state policy.  



1. FRCP controlling b/c adopted pursuant to congressional statute (REA)


B. 2 Step Analysis



1. Does the FRCP in fact apply to the issue at hand?



2. If the FRCP applies, is it valid under REA?  

Ragan v. Merchants Transfer & Warehouse on page 942, SCOTUS, 1949

FRCP 3 says a civil action “is commenced by filing a complaint with the court” in Kentucky federal court P files before the statute of limitation runs. Unfortunately, Kentucky state law says a case shall start at process of service, which P did not do in time before statute ran. What rule applies?

State law applies. You have to ask if the FRCP 3 really does apply to the situation? SCOTUS held that FRCP 3 doesn’t speak about statute of limitations but just gives a starting point on when a lawsuit starts. Because FRCP 3 nor any other FRCP spoke to the issue, you have to apply state law. 

V. Hanna v. Plumer p. 949: applicable when there is a direct conflict btw federal procedural rule and state rule (applicable FRCP) (REA on point)

A. GR: A federal court exercising diversity jx must apply state substantive law and 
federal procedural law.


B. Facts: P sued D in diversity in MA federal court.  D is the executor of the estate.  P 
causes process to be served on D’s wife, by leaving copies of the summons and complaint 
w/her at D’s dwelling place.  FRCP 4(d)(1) (now 4(e)(2)) allows service on D by leaving 
copies of the summons and complaint at D’s dwelling place w/person of suitable age and 
discretion.  However, MA statute sets special standards for personal service on an 
executor of an 
estate, which was not complied w/here.


C. Holding: FRCP takes priority over MA state policy or statute, even if applying FRCP 
might help produce a different outcome than had the state rule been applied.



1. FRCP valid b/c in accord w/REA (is basically procedural)



2. FRCP applies b/c it specifies allowable method of service in fed action 

Removal and venue is not in FRCP. 

VI. Burlington Northern Railroad Co. v. Woods p. 965: (Conflicting state and federal) (REA on point)

A. GR: When a state procedural statute and a federal procedural statute conflict, a 
fed court sitting in diversity must apply the federal standard.  


B. Facts: After trial court judgment for Woods was affirmed, federal appeals court 
applied mandatory affirmance policy as required by AL state statute.  Issue of whether 
Fed Rule of Appellate Proc 38 (appeals court has discretion to award “just damages” 
upon a finding that an appeal is frivolous) or AL mandatory affirmance penalty applies.  
State and fed rule conflict b/c strict enforcement of state rule forbids fed court from 
imposing less than 10% as just award.  


C. Holding: Fed rule must apply b/c Congress’ rule-making authority extends to all 
procedural matters before fed courts and may not “abridge, enlarge, or modify any 
substantive right” under laws of state.  In this case, purposes of state and fed rules the 
same- to prevent filing of frivolous appeals for purposes of delay in execution of 
judgment.   

VI. Walker v. Amco Steel Corp, p. 972: (Fed and State Rule not in conflict…federal rule may not apply)


A. GR: When fed rules do not directly conflict w/state rules, state rules will be 
enforced.  


B. Facts: P filed a complaint against D w/court on Aug. 19, 1977.  On Dec. 1, 1977, P 
causes D to be served with process.  AS moves to dismiss P’s complaint b/c barred by 
OK’s 2 yr SOL (P injured Aug. 22, 1975).  FRCP 3 says that civil action commenced @ 
filing of complaint, but OK statute says commenced when D receives service of process.  


C. Holding: Court held that state law must be applied b/c neither federal rule nor state 
rule spoke to issue of when a state statute of limitations is tolled.  FRCP 3 and state SOL 
exist w/out conflict, so Erie analysis applies.

VII. Gasperini v. Center for Humanties, Inc. p. 975: (Some state procedural laws applied in fed court…combo of substantive and procedural law) 

A. GR: When state law interests relating to division of judge-jury function can be 
furthered in fed diversity action w/out frustrating fed interests, state law will apply.  


B. Facts: Gasperini obtained a jury verdict in NY federal court against Center for 
Humanties, Inc for breach of contract, conversion, and negligence after CFH lost 300 
photographs lent to it by G.  Jury valued each photograph at $1500 and awarded P $450k.  
CH argued that judgment was excessive and moved for new trial.  2nd Circuit Appeals 
Court vacated judgment, applying NY statute that requires court to determine whether 
verdict “deviates materially from what would be reasonable compensation.”  NY statute 
conflicted w/FRCP where fed courts generally review a jury award to determine if it 
“shocks the conscience of the court”  


C. Holding: USSC upheld NY statute.  NY statute contained both substantive (re 
statutory caps) and procedural (instructions to appellate courts) elements in terms of 
Erie’s twin aims (prevent forum shopping and avoid inequitable administration of laws).  
USSC determined whether application of substantive component offended re-
examination clause of 7th Amendment and held that since 7th Amendment does not 
forbid appellate review of verdict, state law interests can be preserved w/out frustrating 
fed interests.  
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