CRIMINAL LAW OUTLINE

TRIAL BY JURY

1. Right to jury trial granted to criminal defendants in order to prevent oppression by the government.

2. Criminal statutes are different from other statutes in that the act committed brings moral condemnation from the community. 

3. In federal and most states, jury in criminal trial is 12 persons who must reach unanimous verdict to acquit or convict though it can be 6.

4. 6th Amendment = the accused shall enjoy the right to … an impartial jury.

a. Juror not impartial if

i. State of mind in reference to the issues or parties involved in the case would substantially impair performance as a juror in accordance with judge’s instructions to the law.

5. Must have PROOF BEYOND A REASONABLE DOUBT

a. Sup. Court says standard must be that a juror’s mind be in a “subjective state of near certitude” of guilt.

6. Jury Nullification

a. Prosecutors proves guilt beyond a reasonable doubt, and

b. Jurors do not want to convict the defendant, so

c. Jurors ignore the facts and judge’s instructions, and

d. Jurors acquit the defendant.

i. Jurors have the power to acquit for any reason whatsoever.

e. State v. Ragland: It is power, not a right. The judge is not required to instruct the jury of the possibility of nullification (nor can the defense instruct the jury of nullification power).

i. Court thinks nullification is not a positive feature of our criminal system. It can be used in harmful ways. White juries can acquit lynch mobs. 

THEORIES OF PUNISHMENT

1. Retributivist

a. Punishment is justified because people deserve it.

2. Utilitarian

a. Justification for punishment lies in the useful purposes that it serves.

b. People v. Du – There is no utilitarian purpose in sentencing a peaceful old woman who overreacted to assault and battery. 

3. Characteristics of punishment (Greenawalt, pg. 32)

a. Performed by, and directed at, agents who are responsible in some sense.

i. God and human punish. The weather cannot.

b. It involves designedly harmful or unpleasant consequences.

c. The unpleasant consequences are preceded by a judgment of condemnation, the subject of punishment is explicitly blamed for committing a wrong.

d. It is imposed by one who has the authority to do so.

e. Imposed for a breach of established rule of behavior.

f. Imposed on actual or supposed violator of that rule.

LEGALITY

1. A legal ideal consisting of three components:

a. Judiciary can’t create criminal laws

  i. Keeler v. Superior Court – Court found that CA legislature did not intend to define a fetus as a human being so Keeler can’t be responsible for death of stillborn. Court will not create criminal law even if what D did was abhorrent. 

b. Statutes should be clear

c. When a statute is ambiguous, it should be interpreted in favor of defendant – Rule of Lenity

i. US v. Foster – Foster was charged 18 USC 924c1, carrying a firearm during and in relation to a drug trafficking crime when a cop found a gun out of reach in the back of his truck. Did legislature interpret carry narrowly as on your person or broadly as transporting? In ambiguous statute, rule of lenity dictates it must be interpreted in the favor of the defendant. 

2. What is the reasoning behind it?

a. Prevent government tyranny

b. Increase individual freedom so people will not afraid of being punished retroactively

c. Fair notice - the concept that time will be allowed so people realize what was once legal is no longer legal.

3. Hence, Bill of Attainders (bills declaring a person is guilty without due process) and ex post facto laws are illegal

ACTUS REUS – MPC 2.01, 1.13(2)
1.  A voluntary act or omission to act that causes social harm
A. Conduct must be voluntary

i. Martin v. State – Cannot charge D with public intoxication if police forced him out of his house into the public.

ii. State v. Utter – D attacked son in an alcoholic stupor combined with preconditioned response. Because the alcohol was self-induced, this is not an involuntary act.

iii. Conduct Crimes – Drunk driving is a conduct crime. You are guilty for driving drunk, whether or not you cause an accident.

iv. Status Offense – Most status offense statutes punishing those who are homeless or addicts have been struck down by the courts.

B. Omission/Failure to Act (Negative Act) – Generally, there is no duty to act. 

i. People v. Bearsdley – Man does not have duty to mistress to save her from a morphine overdose. 

ii.  Barber v. Superior Court – Doctor cannot be held liable for murder if he purposely withhold IV from patient who wants to die after all other medical options have been exhausted.

iii.  Exceptions creating Duty to Act:

a. Special relationship: Parent-child

b. Statute

c. Contract

d. Created the risk or injury: I struck you with a car.

e. Voluntary Assumption of Care: you cannot abandon. 

MENS REA (“GUILTY MIND”)

1. An act does not make a person guilty, unless the mind be guilty.

A. Broad Meaning - the actor caused the harm with a culpable mind even though he may not intentionally mean for the result. 

i. Regina v. Cunningham – The trial court held that though he did not intend the gas to escape and poison the neighbor, he acted with a culpable mind to steal and can therefore be charged with attempted murder.

B. Narrow Meaning – the actor must have specific intent to cause specific harm

i. Regina v. Cunningham – Final court reversed, holding that D must have specific intent to poison neighbor.

2. Rationale 

A. Retributive – Has more basis in retributive theory. Based on idea of free will and punishing those who deserve it

B. Utilitarian – What’s the utility in punishing someone if there is no mens rea to deter?

3. Note that Mens Rea differ from jurisdiction to jurisdiction depending on the MPC of that jurisdiction

4. Willful Blindness/Ostrich in the Sand

A. If your jurisdiction has willful blindness doctrine, you can be charged for refusing to investigate a possible crime a reasonable person would have known about.

B. State v. Nations – Missouri MPC did not have willful blindness doctrine. So state actually had to prove club owner knew dancer was a minor. 

5. SPECIFIC INTENT = MPC 2.92  the intent to commit a specific unlawful act which is a required element for criminal liability for certain crimes.

a. The Lexicon of Specific (i, ii) and General (iii, iv) Intents, Requirements of Culpability:

i. Purposefully

1. Fully aware of the risk

2. Desire or intent to bring about the result of that risk

ii. Knowingly

1. Intentionally, willfully; an act that is committed with knowledge as to its probable consequences.

2. Virtual certainty that the result will occur

3. Substantial probability

iii. Recklessly

1. Conscious disregard of substantial and justifiable risk.

2. Not quite substantial probability

3. Somewhat aware of the risk, maybe unsure

iv. Negligently

1. Least culpable intent

2. Unaware of the risk

6. TRANSFERRED INTENT

a. X means to shoot Y but shoots Z instead. Can X be tried for murder even if the true victim, Z, was not his intentional victim?

i. Yes, X will be charged with murder of Z and attempted murder of Y. 

STRICT LIABILITY

1. Liability for all injuries proximately caused by a party’s conducting of certain inherently dangerous activities without regard to negligence or fault.

a. If you did it, there are no excuses. You did it, you pay.

b. They are usually coupled with public welfare offenses, activities that we needed to regulate that came out of the industrial revolution such as driving.

2. Holdridge v. US: 5 rules that allows strict liability laws - laws 1) public welfare offense are not derived from common law 2) a single violation can injure a lot of people so hence there is no mens rea 3) the standard imposed by statute 4) punishment is small such as fine 5) conviction does not damage reputation. 

3. A good-faith mistake is not a defense to a strict liability felony. (Garnett v. State – when a 20-yr-old retarded man had sex with a 13-yr-old girl believing she was 16).

CAUSATION

1.  If a crime requires a result, the defendant’s conduct must be shown to the legal cause. To be a legal cause, you need to show 2 things: factual causation and proximate causation

2.  Factual Causation

a. But For Test

b. Acceleration – Oxedine v. State

c. Substantial Factor Test – Use this when two factors acting concurrently caused a result and either alone would have been sufficient to cause that result – Velazquez v. State: Drag racing case. 
3.  Proximate Causation - D kill someone. Makes the argument that if parents never made him, murder wouldn’t have happened. It’s true but it’s not a proximate cause so we don’t take it as defense. But if it’s a proximate cause that is close enough, we’ll hold them guilty. There are no hard rules on proximate causes because it’s rare and they present unique circumstances.
a. The proximate cause must be foreseeable

i. Kibbe v. Henderson - Kibbe and his accomplice robbed the deceased who was drunk, leaving him on the side of the road. The deceased was then run over by a car. The judge did not instruct the jury had to find causality for murder. The jury found him guilty of murder under reckless guilt.

ii. The judge did err in not instructing to find for causality. The jury needs to figure out if it is foreseeable that the guy would have been ran over. The court cites LaFavre, where we need to figure out if the car was a mere coincidence or a response to the act. Even if was mere coincidence, we still go onto the forseeability test. Hornbook believes court should find Kibbe not guilty. It was merely a coincidence truck ran over him, the defendant did not cause the truck to be there at that time.
HOMICIDE

A. Definition – A homicide is a killing of a human by another human

B. Common Law Classification
1. Murder (No distinction of degrees)

2. Manslaughter

C. Statute Classification (re-edit for MPC)

1. Murder, 1st Degree and 2nd degree though not distinguished, version of MFR is included
2. Manslaughter – reckless homicide or EMED
3. Negligent Homicide

D. Common Law Murder

1. Unlawful killing of a human being with malice aforethought. Any mental states below will suffice. 
a) Intent to kill, may be inferred from D’s conduct
b) Intent to inflict great bodily injury, even without conscious desire, will suffice

c) Intent to commit a felony

d) Depraved mind/Abandoned and malignant heart – if act in the face of an usually high risk of an abandoned and malignant heart

E. 1st Degree Murder – Murder to unlawfully kill a human being with intent
1. Intent – Reflection, deliberation, reasoning, or weighing, premeditation. It can be inferred from conduct such as use of a deadly weapon.
i) Midgett v. State – Abusive father beats child to death while drunk. Cannot be convicted of 1st degree because he lacked intent.
ii) State v. Forrest – Son shoots father with intent to spare him pain from death. Words and fact he had to re-cock gun multiple times to shoot showed intent.
a) Some court requires premeditation for an appreciable amount of time –
i) State v. Guthrie – Judge erred by instructing that intent only had to exist for an instant before the murder. Court ruled that legislature wanted an appreciable amount of time; intent is a flash of an instance.

b) Some court allow premeditation to occur instantaneously (Schrader)
E.  2nd Degree Murder – Murder without intent to kill but with malice aforethought
1. Malice Aforethought - an act with a high probability that it will result in death and does it with a base antisocial motive and with a wanton disregard for human life.
2. Malice aforethought can be inferred from circumstantial evidence and from the act of killing itself. Requires the D be subjectively aware of risk involved.

a) Berry v. Superior Court of CA – D was aware of the danger of keeping a fighting dog to guard his pot plants as evidence by his warning to the parents of the child killed. He engaged in antisocial motive and disregard for human life by training it to fight.
3. In most jurisdictions, “depraved mind” or “abandoned and malignant heart” murder is the same thing as 2nd degree murder.
F. Murder Felony Rule – If a felony results in a killing, even accidental, you will be charged with murder. If a co-felon is your agent who kills someone, you are responsible for him. If you kill your fellow felon, you may be responsible. To charge you with murder, they do not have to prove the mens rea of murder, just the felony. A form of this rule is under 210.2(1b) where you still have to consider mens rea. 
1. Pro and Cons 

a) Serves as a deterrent, encourages people to take care when committing a felony
b) How do you deter an unintentional killing?

c) Disproportionate, violates 8th amendment – we can charger murder for a pickpocket who accidentally kills someone who dies of fright

d) We’re the only western industrialized country that still has this law
2. Limitations
a) Inherently Dangerous – Is the felony inherently dangerous in the abstract?

i) People v. Howard – D is driving in a stolen vehicle without license plate. Leads cop on a high speed chase which results in a death. Court says you can’t use the murder felony rule because in the abstract, CA legislature did not define a chase as inherently dangerous because they keep it under regulations such as registering your vehicle. 
b) Merger Doctrine – If the felony goes hand in hand with the killing, we merge the felony into the killing. Used for assault cases that leads to death.
i) Policy: Since most killings are accomplished by assault, we don’t allow MF to be used because it would blur the distinction between murder and manslaughter, something the legislature did not intend.
ii) Ireland – Assault leads to death. MF rule will not be allowed since assault is an integral part of death. 
iii) Mattison – The court can apply the MF rule and can bar the merger rule because the felony of sneaking in alcohol to a prison was a collateral and independent from the death. 
iv) People v. Robertson – Court will allow the MF rule and bar the merger rule because the negligent discharging of a gun was not integral to the death. 
c) Res Gestae
i) Agency approach – responsible for everyone under your agency
· State v. Sophophone – D is not responsible for police officer that killed his accomplice
ii) Proximate Cause – but for test

· There is a split to hold D responsible for co-felon’s death

iii) Temporal/Geography Approach Varies 
· Some holds you’re free after the crime ends. 
· Some hold you can be liable for a few hours after that. 
· Some says you have to be in the vicinity. 
· Other says you can be miles away and we can still hold you for it. 
· A compromise is the “temporary safety” approach when D has reached his temporary safety after flight.

G. Voluntary Manslaughter – A killing that would be murder but that was committed in response to adequate provocation in the heat of the moment.
1. Elements


a) Adequate provocation that would cause a reasonable person to lose control
i) Words don’t count generally - Girourd v. State:  wife’s taunts is not adequate provocation for manslaughter
b) Defendant must have actually been provoked (subjective)
c) There is no cooling off period in terms of the reasonable person
d) D must have not cooled off. 
2. MPC – Extreme Mental or Extreme Disturbance

a) Reduces murder to manslaughter if there is “extreme mental or emotional disturbance for which there is a reasonable explanation or excuse.”
b) The subjective test is figuring out what is EMED. The objective test is figuring out what is a reasonable explanation, close to adequate provocation. 

c) People v. Casassa
d) EMED is much broader than common law voluntary manslaughter, encompassing more situations. 
i) No provocation is required.
ii) Words count as provocation.

· Involuntary Manslaughter – An unintended killing that is the result of criminal negligence or caused during an unlawful act that is not a felony or does not trigger the FM rule. 
1. Negligence is an objective standard
2. State v. Williams – Judge did not take into account the fact that they were Indian, young, or uneducated into account. They were negligent in taking care of their baby under an objective reasonable standard. 

THEFT

G. Larceny – Common Law: Trespassory taking and asportation of personal property of another with intent to permanently deprive the owner of said property. It is a conduct crime.


1. What is taken must usually be tangible property, a good that can be carried away. 



a) Computer time is not a good – Lund v. Commonwealth. 
b) The rules are not inflexible-People v. Davis: It doesn’t have to be the t-shirt but can use the t-shirt to deprive of possession through sale, refund, or reward. 

2. Actual (physical) possession and constructive possession


a) US v. Mafnas – D argued he can’t be charged since he had possession over the money bags. Court found that he had custody, not constructive possession. 
3. Custody – If you have custody and you transport with intent to deprive, it is larceny.
a) you have temporary and limited authorization to use property 

b) received the property from employer for employment relation 

c) bailee of goods enclosed in a container 

d) obtained the property through fraud. 

4. Asportation – Even moving an earring an inch and getting it stuck in someone’s hair is valid.

5. Intent to permanently deprive owner of property.
a) It must be permanent, not temporary as revenge – People v. Brown. 

b) It must occur at the same time of the actus reus.

i) Exception – Continuing Trespass Doctrine: If I take car wrongfully (not necessarily illegal) for a joyride with no intent to steal or if I misrepresent info to borrow car but with intent to later return car, but later change my intent to steal the car, court will hold that the actus reus was continuous up until my intent to get me for larceny.
ii) Counter-exception – If I had rightful possession (went by the book for Avis) but later had an intent to keep it, you can’t use continuing trespass though you can get me for embezzlement. 
c) Reckless Intent is acceptable with some courts.

i)  I can be charged with larceny if I drive a stolen car 200 miles away to a high crime area but I hope that it’ll make it back to the owner. It was reckless of me to do so and it is foreseeable car may not make it back to owner. 
6. Lost Property 
a) Likelihood of finding owner – if D believes owner can be found through reasonable diligence (Brooks v. State) 
b) Intent when picking up lost property.
7. DEFENSES
a) Abandonment of property
b) Lack of any above elements

c) Forced Sale – It’s not larceny if I take item from seller and throw the money at him.
i) Exception – It’s larceny if I have reason to believe seller would not take my money.

d) Claim of Right to Property – It’s not larceny if I take something back I believe to be mine, no matter how unreasonable my belief is. 
i) If D owes me $500 dollars and I take something else of equal value, court will look to D’s intent when she took it.

ii) If I use violence turning it into a robbery, most courts will still accept this defense. People v. Butler. 
· Embezzlement (Statutory Crime): Fraudulent conversion of property of another of which is in lawful possession with fraudulent intent
1. Elements
a) Conversion – serous act of interference with owner’s right
i) Mere movement is not sufficient, it is usually inconsistent with terms of the arrangement

b) Property – more broad than larceny, such as land
c) Of another 
i) This is tricky. If A gives something to B to give to C, this is property of another and you’re fine. But if A gives something to B for his services and B uses it for another purpose, more tricky.

d) D must have Lawful possession – look for tellers, employees, and bailees
e) Fraudulent intent at time of conversion
2. Defenses

a) Returning the property is no defense. It may mitigate your punishment
b) Claim of right is a defense, if D honestly believed he was entitled to property.

· False Pretenses (Statutory Crime): Obtaining title to property by means of a material false representation with intent to defraud victim. It is larceny by trick but you gain title as well as possession.
1. Elements

a) Obtaining Title
b) To Property – land, property, services, securities
c) False representation of past or existing fact (future promises present a gray area because it moves into contract)
iii) Silence is enough if it created false representation

d) Causal factor – Owner was in fact defrauded due to reliance
e) Intent to defraud victim
i) Knowledge of falsity
ii) Intent to defraud
1. People v. Whight – D knowingly withdrew 20K from Safeway using cash back system knowing there was nothing left in account. D argues that Safeway relied on their system, not on him. But Safeway didn’t rely on their system because it said sendback. At this point, they relied on D’s conduct that the atm card was valid. 
i) D must make a false pretense or representation
ii) representation was made with intent to defraud

iii) owner was in fact defrauded due to their reliance
· Burgarly – In common law, it is breaking and entering of a dwelling of another at night with intent to commit a felony.
2) Breaking – using actual or constructive force to create an opening in the structure
a) Actual Force – even a small force, pushing open an unlocked door is sufficient

i. Most court will hold that enlarging an existing opening will do

b) Constructive Force – obtaining entry by: 

ii. Fraud

ii) Threaten the use of force

iii. Have a co-conspirator agent open the door, window

iv. Through the chimney 

3) Entry (Below are possible types of entry)
b) Entry by Person – any part of the body is sufficient

c) Entry of an instrument 
ii. Instrument must be used to commit intended felony, such as a suction hose to steal grain.

iii. Most courts find instruments used to “break” to gain entry are not sufficient
iv) Constructive entry by using an innocent agent
i. Using a kid to steal something
4) Dwelling
a)  Any place regularly used to sleep

i) This means even if it is also used for some other purpose

ii) A summer cabin also counts as a dwelling despite infrequent use

5) of another

a) It is determined by right of habitation, so a landlord can break into a tenant’s dwelling

6) at Night – defined as after dark
7) With the intent to commit a felony

a) Intent to commit felony must be before or after
b) Change of intent after entry does not alter crime

· Robbery – is basically aggravated larceny. In addition to satisfying all the larceny elements, you also need the property:
1) to be taken from the victim’s person or presence and,

a) Presence means within person’s control
i) This means even if V was in another room, it is robbery as long as it was within V’s control
2) the taking of the property must be accomplished by means of violence or intimidation
a) Violence – any degree of force 
i. Pickpocket does not count unless it escalates into use of force

ii. Snatching does not count if victim offers no resistance. 

·  But if victim resist and force is used, then it’s robbery

iii. Using a roofie to knock them out counts as robbery too since it’s battery (unlawful use of force)

b) Intimidation – can be violence or threats 
i) Elements

· Victim became fearful
· Fear is of imminent harm

· The violence or threat was one that would cause a reasonable person to be placed in fear
3) Violence or threat must occur before or during the taking
a) Future threats are not valid

4) Threats can be death, bodily harm, or destruction of V’s house

5) Threats can be directed to V or anyone in V’s presence
6) Violence or threat does not have to be committed for robbery. 

a) D killed V during an argument. He then decided to take V’s money. This counts as robbery.
7)  Under MPC

a) Property does not need to be taken in person’s presence. Only violence or threats is necessary. MPC 222.1
b) Threat of or serious bodily injury required, bodily injury not sufficient MPC 222.1(1)(a)
c) If intimidated, V does not have to be fearful if D threatened serious bodily injury. MPC 222.1(1)(b)
d) There is no reasonable person standard. If D purposely put the victim in fear, this is sufficient even if a reasonable person wouldn’t be fearful
8) Defense
a) Claim of Right – No robbery occurs if D honestly believes the property was his because he is missing intent to permanently deprive
· Receipt of Stolen Property (Exist only under MPC 223.6). Description from elements. 
· Elements are:
a. Receiving
a) Indirect control is ok: when a thief deposits it in designated place.

b. Stolen Property
a) Some courts have defined stolen narrowly, refusing to include embezzlement or false pretenses in the definition

b) If property is recovered, it is no longer stolen.

i) You can still try to get them for attempt, though some courts believe this is a legal impossibility

c. Knowledge it to be stolen

d. Intent to deprive Owner

a) Under MPC 223.6(1), make sure that D will not restore it to owner. If he does, can’t be covicted. 

e. Miscellaneous

a) If D was the thief, he can’t receive stolen property from himself
b) Most courts hold that inactive participants can receive stolen property, such as accessory before the fact

c) Courts split when they were active participants, principle in 2nd degree

INCHOATE CRIMES

A. Attempt – requires a sufficient step towards the attempted crime with requisite intent. 
1.  Policy considerations – Attempt is dangerously close to punishing people for bad thoughts. Mistakes can happen such as McQuirter v. State where suspicious black man is charged with attempted rape of white woman.
2.  Elements
a) Mens Rea – must satisfy both 

i) The intent to commit the acts or cause the result constituting the crime and

ii) The intent necessary for target crime

· D decides to take V’s car for a few hours and return it later. We cannot charge him for attempted larceny because that he had the intent to cause the result (wrongful taking and carrying away), he did not have the intent necessary for the target crime (permanent deprivation).
· V cuts off D and in anger, D rams V sending V into a tailspin causing V’s death. Though D can be charged with murder for she was aware of the high degree of risk, she still doesn’t have the first element of attempted murder because she didn’t want V to die.
· Most courts hold there you can’t attempt a crime that requires a result and a state less than intent. So if D almost recklessly hits a police officer, you can’t charge D with reckless injury because it requires a result and a mental state more than reckless.

· Strict liability crime may require intent.

b) Actus reus – There has to be progress sufficiently towards the commission. There are various test such as:

i) Act of perpetration rather than preparation. No one really knows what this mean so not useful.
ii) Control over all indispensable elements to commit the crime.

iii) Physical proximity test
iv) Victim must be identifiable

· People v. Smith – D was unable to find a store to rob so his actions cannot be regarded as reconnoitering because he hasn’t established a place to reconnaissance. 
v) MPC requires a “substantial step strongly corroborative” towards the crime. It also recognizes the following acts.
· Lying in wait, searching for, following the victim
· Enticing or seeking to entice the victim to go to place where crime will be committed

· Reconnoitering the places where crimes is to be committed

· Unlawfully entering a structure, vehicle, or enclosure where crime is to be committed

· Possession of material to be employed in crime
· Soliciting an innocent agent to engage in crime
3. Defenses
a) Legal impossibility is a defense
i) D mistakenly believes he cannot hunt deer out of season but does so anyway. D cannot be liable for attempted illegal hunting.
b) Factual impossibility is not a defense because you prove you’re still dangerous

c) Inherent or obvious impossibility is a defense – trying to attempt murder through voodoo
d) Abandonment –reason for is it provides incentive. Reason against it is opens the court up to fraudulent defenses.
i) Under common law, there is no abandonment defense
ii) Under MPC there is:

· The abandonment must be entirely voluntary and cannot be due to risk of getting caught or difficult in crime
· The abandonment must be complete and not postponed until a more opportune time.

iii) Remember if you can’t argue abandonment completely on exam, you can use abandonment facts to support there may not be intent

B. Conspiracy – at common law, an agreement between two or more person to accomplish an unlawful purpose or an lawful purpose by unlawful means (Rex v. Jones). It is a misdemeanor which merges with a felony under common law. Does not merge under MPC (You can charge them with felony and conspiracy but only convict them of one.) 
1. Elements

a. Mens Rea

i. Intent to agree or combine with others
ii. Intent to accomplish the objective. Courts have split on whether if knowledge is enough or if there must be a desire for objective to be accomplished. It tends to be the more serious the crime; the more likely knowledge will suffice. 
· People v. Lauria – Though D had knowledge some of his customers for his answering service were prostitutes, he did not desire the objective and cannot be charged.
· US v. US Gypsum – knowledge of anticompetitive trade was enough to charge.
b. Actus Reus
i. At common law, a conspiracy is complete when an agreement has been entered.

· Implied agreement is sufficient

ii. Overt act is required by some courts and is required under MPC 5.03
· An act of one member will usually suffice
2. Various Types of Conspiracies
a. One agreement with multiple unlawful purpose is still one conspiracy
b. A chain situation with multiple links still make up one conspiracy
i. Though it is unnecessary to know the identities, the links must know others are involved and have a general interest in the success 
ii. If you have multiple links unaware of one another, try getting multiple conspiracies

c. Wheel and spoke situation is many conspiracy. 
i. While the hub is a party to each conspiracy, the spokes only conspire with the hub and the other spoke. 
3. Special Problems Concerning Conspiracy Law

a. Acquittal of all conspirators 
i. Acquittal of all conspirators under common law means D can’t be charged (People v. Foster) 
ii. Under MPC, we simply allow agreement by the defendant in case we have an officer feigning agreement. 
b. Under common law, you can charge and convict of both conspiracy and the crime.

c. Under MPC, you can charge with both but can only convict of one. 

4. Liability for crimes of Co-conspirator
a. Pinkerton v. US - Each member of a conspiracy is liable for crimes committed by other members that are. (not available under MPC)
i. reasonably foreseeable result of the conspiracy and
ii. committed in furtherance of the conspiracy            
· This rule is criticized for you can lock someone up on mere negligence without any involvement in crime.
5. Defenses

a. Impossibility is no defense though a minority believe legal impossibility should be a defense
b. Withdrawal under common law is no defense to conspiracy
i) But withdrawal will bar liability for crimes committed thereafter by his co-conspirators. 2 factors must be satisfied:
· Withdrawal must be committed to all members. If it is not feasible to commit to all members, it must be done so in a manner that is reasonably calculated to reach members.
· Withdrawal must be timely in the sense that it allows co-conspirators opportunity to withdraw as well.
c. Withdrawal under MPC is defense to conspiracy
i) D must renounce and do something to thwart the conspiracy
d. Legislative Exemption Rule – A protected class of person cannot be prosecuted

i) a consenting minor cannot be held as an accomplice in her own statutory rape case

C. Accomplice Liability – Liability that attaches to those who aid or encourage a crime (Different from conspiracy because you need to assist). 
1. The Parties

a) Principal in the 1st degree (actor)
i) Liable for principle crime under both common law and MPC

ii) Innocent Instrumentality Doctrine: You are a principal in the first degree if you use an innocent agent to do your bidding
· Using a dog to assault someone

· Asking you dumb friend to take the TV from the store because you already paid for it. 
· Using the police

b) Principal in the 2nd degree (getaway car driver)
i) Liable for principle crime under both common law and MPC

ii) Principle in the 2nd degree can be charged and convicted of a higher crime than 1st degree principal (Othello example)

c) Accessory before the fact (prepared the car)
i) Liable for principle crime under both common law and MPC

d) Accessory after the fact (provider of hideout)

i) Liable for principle crime under common law, not liable under MPC but can be charged for something else
2. Elements
a) Abetting or inciting the crime
i) Abetting – D must assist in some significant way
· Under MPC, assistance does not have to be effective

ii) Inciting – encouragement or moral support.
· Perpetrator must be aware of encouragement 
· Mere presence is not encouragement unless it was agreed earlier that it would provide moral support. State v. Vaillancourt. 
b) Mens Rea

i) Most courts hold that D must have intent or purpose
ii) A couple courts hold that recklessness or knowledge is enough.

· Riley v. State 
iii) The compromise is the more serious the crime, the less we need intent and knowledge is enough (People v. Lauria)

c) Perpetrator must have committed crime though conviction is not necessary

3. Scope of liability
a) Natural and Probable Consequence Doctrine - Accomplice liable for all foreseeable harms under common law
i) State v. Linscott – D was an accomplice in robbery when his partner shot and killed someone. D can be charged with murder since it was foreseeable in a robbery.
b) Under the MPC, accomplice is only liable for harms contemplated

4. Defenses
a) Withdrawal
i) Under common law, an accomplice must make an effective and timely withdrawal

· Effective if encouragement is given means words must be taken back
· Effective if action is given must be something that renders the action ineffective

ii) Under MPC, withdrawal falls under any of these

· Wholly depriving his prior assistance of its effectiveness
· Providing timely warning of the perpetrator’s plan to the police

· Making proper effort to prevent commission of the offense by perpetrator
b) Legislative-Exemption Rule – a protected class of person cannot be prosecuted
i) A minor who consents to statutory rape cannot be treated as an accomplice

__________________________________________________________
DEFENSES

MISTAKE OF FACT

1. An unintentional mistake in knowing or recalling a fact without the will to deceive.

2. Model Penal Code §2.0.4

a. (1): Ignorance or mistake as to a matter of fact or law is a defense if:

i. the ignorance or mistake negates the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense; or

ii. the law provides that the state of mind established by such ignorance or mistake constitutes a defense.

b. (2): Although ignorance or mistake would otherwise afford a defense to the offense charged, the defense is not available if the defendant would be guilty of another offense had the situation been as he supposed. In such case, however, the ignorance or mistake of the defendant shall reduce the grade and degree of the offense of which he may be convicted to those of the offense of which he would be guilty had the situation been as he supposed.

3. SPECIFIC- INTENT CRIME: D is not guilty of an offense if his mistake of fact negates the specific-intent portion of the crime. 

a. If one takes personal property with the good-faith belief that the property has been abandoned or discarded by the true owner, he is not guilty of theft, even where the good-faith belief is unreasonable. (People v. Navarro, 1979)

b. Be careful with the definition of intent. If D has specific intent to buy cocaine but mistakenly buys heroin, D can still be charged because he had the specific intent to purchase drugs.

4. GENERAL-INTENT CRIME: D is not guilty of an offense if his mistake of fact is considered reasonable.

5. STRICT-LIABILITY TRUMPS MISTAKE OF FACTS

a. If exceeding the speed limit is a strict liability crime and my speedometer was wrong, my mistake of fact does not exculpate me.

6. MORAL-WRONG DOCTRINE

a. It holds that though the mistake may have been reasonable, an immoral conduct can still convict. 

b. In the Regina v. Prince, D took away what he thought was an 18-year-old girl from her parents. Jury found that it was reasonable to believe her to be 18 even though she was a minor. However, his act of taking the girl from her father is an immoral act. 

c. PROBLEM: But what is immoral is not necessarily illegal.

7. LEGAL-WRONG DOCTRINE

a. It holds that though the mistake may have been reasonable, the illegal act can still convict.

b. A pimp is working a minor as prostitute, which is a felony. He honestly believed she was of age, which would be considered a misdemeanor. We will charge him on the felony.

c. PROBLEM: we can charge the pimp with the harsher sentence when his mens rea is at the misdemeanor level. 

MISTAKE OF LAW (Fix this using outline)

1. An error involving a misunderstanding or incorrect application of law.

2. A good-faith mistaken belief as to the meaning of a criminal statute is no defense to a violation of the statute. (People v. Marrero, 1987)

a. To admit use of mistake of law would encourage ignorance when policy should favor knowledge.

b. While some outcomes will be unfair, the larger societal interest in promoting knowledge of the law is more important.

c. However, “it is simply wrong to punish someone who, in good-faith reliance on the wording of a statute, believed that what he was doing was lawful.” (People v. Marrero, dissent; 1987 – no intent to commit crime).

3. DEFENSE 

a. Reasonable Reliance on official interpretations/ Entrapment by Estoppel

i. If a law officer tells you what a law means but is wrong and you relied on this false information, you’re not guilty. 

ii. Notice how it has to be a public agent, not private counsel. 

iii. Also, the public agent must have some relation to the law. You cannot estopp if gaming and wildlife officer gave you wrong information but you can if a parole officer did about parole carrying weapons.

b. Reasonable Reliance on Statute or case later held unconstitutional

i. If D acted in good faith reliance on a statute making her conduct permissible, she can assert a defense even thought the statute is later held invalid.

c. Fair Notice and the Lambert Principle

i. Fair Notice is violated when the statute is neither published nor made available to the D who is charged.

ii. The Lambert Principle - a LA convicted felon was charged for failing to register with they city which was required by ordinance. Ordinance was published and available to be read but the prohibited conduct itself did not alert an actor of the need to investigate the statute. Court came up with rules for overturning the conviction: 1) because the ordinance punished 1) failure to act 2) punished for your location in LA rather than an act 3) malum prohibitum (it’s an ordinance that has no roots in immorality). 

d. Different Law Doctrine

i. Not guilty if you’re ignorant or misunderstood one law that led you to break another law. Prosecutor must prove specific intent to violate 2nd law.

· I refuse to pay my mechanic because the bill is excessive. I come back to take my car but I am unaware he has a lien on my car for nonpayment. I am charged with theft. Prosecutor must prove specific intent to steal car. 

· Cheek v. US – Cheek mistakenly believed wages were not part of income. IRS charged him with willfully withholding his payments. Court ruled that they cannot charge him with willfully withholding his payments because he was mistaken on the first law, even though it was unreasonable.

PROPORTIONALITY
3. Commonly held that proportionality is rooted in our 8th Amendment. Dissenters are Scalia and Rehnquist.

4. THE DEATH PENALTY

a. Coker v. Georgia - Coker is a career felon with a murder charge who escaped from prison and raped again. He was caught and under Georgia law, he can be given the death penalty for which he received.

b. Justice White writes the Georgia law is unconstitutional. Though rape is horrible, our society doesn’t execute rapists. As a punishment, execution 1) serves no purpose and 2) it’s out of proportion. Our culture only reserves execution for the most heinous of crime, which is murder. 

c. Our civilized society has an evolving standard of decency in the 8th amendment that the court looks to see if execution is within the values of our society

d. Rehnquist dissent. There is no proportionality doctrine in the 8th amendment.

5. LIFE IMPRISONMENT UNDER 3 STRIKES

a. Ewing v. California - Ewing is a career criminal they want to charge under the 3 strikes law. His most recent crime was stealing a golf clubs. He argues that life imprisonment is too disproportionate of a punishment for stealing golf clubs.

b. O’Connor, Rehnquist, Kennedy writes it is not disproportionate. 

i. The state is not punishing Ewing for the golf clubs but to incapacitate him as a career criminal. 

ii. The state of California passed this law to deal with a very dangerous class of criminals: the career criminal. The court will not be a super legislature second guess what the CA legislature clearly intended. 

iii. There are three rules to test if it is disproportionate 1) gravity of offense and harshness of penalty 2) sentences imposed on other criminals in same jurisdiction e) the sentences imposed for commission of the same crime in other jurisdiction.

c. Scalia concurs but wants to remind the court that proportionality is just a punishment theory, not constitutional law and is not found in the 8th amendment.

d. Breyer, Stevens, Souter and Ginsburg dissent. Their test is the length of the sentence in real time, the conduct that triggered the sentence, and the offender's criminal history. They frame the crime only as the golf club.

i. EXECUTION of MENTALLY RETARDED

a) You cant execute the mentally retarded

i) Atkins v. Virginia (2002) – Supreme Court held you can’t execute the mentally retarded

ii) Overturning Henry v. Lynaugh (1989) where court held you can execute the mentally retarded

ii. EXECUTION of MINORS

1. You can’t execute someone who committed a crime, no matter how heinous, as a minor – Ropers v. Simmons,
2. Overturning Stanford v. Kentucky, which stated you can execute someone 16 and above

3. Ropers v. Simmons set a higher floor than what was set in Thompson v. Oklahoma (1988), which states you can’t execute someone below 16

iii. LIFE IMPRISONMENT of MINORS - Undecided

1. PROs

i) Mental retardation is not the same youth

ii) O’Connor believes there is no difference between 17 and 18 

iii) Scalia believes national consensus matter, not international consensus

iv) Other industrialized countries are different from US

v) We already take into account youth many times along the way

2. CONs

i) It’s the same thing as execution because you’re sentencing them to die in prison

ii) Kennedy believes youth are easily influenced are not mature enough to understand their action

iii) Even Saudi Arabia and China doesn’t execute kids

iv) Our constitution is based in international law

v) The risk of error of reserving execution for minor is too high 
SELF-DEFENSE
A) Elements
1) Necessity
a) Harm was imminent
b) Harm was unlawful
2) Proportionality
a) Force used must be in reasonable proportion to harm
3) Reasonable belief
a) Subjective – factors of D’s belief can be taken into account. 

i) D has been robbed multiple times already (People v. Goetz)
ii) D is a frail woman with a cast against a 200 lb man (State v. Wanrow)
b) Objective
i) D must reasonably believe it was necessary to defend oneself
ii) D must reasonably believed she was threatened

B) Duty to Retreat is a defense against Self-defense use of deadly force
1) Under common law, if there is an opportunity to retreat, you must do so. 
a) No retreat necessary when there is no opportunity or it cannot be done in complete safety
b) No retreat necessary if they are attacked in their own home.

2) Under the MPC, retreat is necessary if D knows it can be done with complete safety.
a) Most State MPC hold that retreats are unnecessary
b) Be careful that opportunity to retreat can be relevant to question of reasonableness of use of deadly force
c) Once you retreat to complete safety, you cannot go out and put yourself into another dangerous situation
d) US v. Peterson – It’s not self-defense if the danger is already over but you choose to go inside your house, get a gun, and tell the trespasser not to leave your property. You created a new dangerous situation. 
C) Battered Woman Syndrome
1. 3 Scenarios

a) Woman kills while being battered - Yes
b) Woman kills while not being harmed - Split
c) Woman hires 3rd party to kill – No
2. Problems against BWS

a) Lack of imminence
b) Unnecessary

NECESSITY/JUSTIFICATION
A) D acted in reasonable belief that the perpetration of the offense would prevent the occurrence of a greater harm or evil. Usually nature related.

a. There must be a reasonable belief that the harm or evil exist
b. D must reasonably believe the threatened harm is greater than the crime

c. Threatened harm must be imminent
d. No less harmful alternative available

B) MPC
1) The threatened harm must actually be greater than the crime, reasonable belief will not suffice MPC 3.02(1)(a)

2) Defense is not available if D was negligent or reckless in bringing about the situation MPC 3.02(2). 
DURESS

A) A defense when a treat is made by another human being to use force against V or someone else unless D commits the offense MPC 2.09
1) Courts have split on whether there must be an actual sufficient threat made or if an objectively reasonable belief is sufficient
2) Threat must be of death or serious bodily harm
3) Threat can be made against D or someone else

4) D’s submission must be reasonable, no opportunity to escape

5) Duress is never a defense to intentional murder or attempted intentional murder

B) MPC
1) A threat of unlawful force, not death or serious bodily harm, is sufficient 2.09(1)

2) D’s submission must be reasonable requirement is called a person of reasonable firmness
3) Duress is not available if D recklessly or negligently brought upon the situation 2.09(2)

INSANITY
C) Definition – D is entitled to acquittal if he was so impaired by mental illness or retardation at the time of the crime as to be “insane” within the meaning of the law.


1) Distinguish insanity from other state of minds

a) Incompetency to stand trial – concern D’s state of mind at trial and will only postpone it. 
b) Diminished Capacity – allows proof of mental illness or retardation to show D lacked the required mens rea of the crime.
2) Tests for Insanity – The M’Naghten rule: “defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing, or if he did know it, that he did not know what he was doing was wrong.”
a) Did not know the nature and quality of his acts
i) Courts have interpreted this as not understanding the physical nature and consequence of the act, such as not understanding that throwing a match to haystack will cause it to burn.
b) He did not know what he was doing was wrong

i) English court has decided this is legal wrong as have most American courts.

· So if D believes that his conduct was legally right, cannot be convicted.
ii) A few courts believe this should be treated as morally wrong, which is defined by society
· D must be acquitted if he believes his actions were morally right, as defined by society, even if what he did was legally wrong. 
3)  Criticism – Too narrow
a) Requires total incapacity of cognition, that do not understand the nature of their acts. Psychiatrist says this is rare, that most D experience only partial incapacity.
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