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Civil Procedure

· π's complaint

· ∆'s motion to dismiss (assumes allegations are true and determines whether it satisfies the rules/laws invoked; function is to determine whether to throw out the complaint)

· ∆'s answer (issue of consent comes into play here) and discovery

· π's or ∆'s motion for summary judgment (determine whether to throw out entire case due to no issue of cause in fact or to move to trial)

· Trial

1. π's case

2. ∆'s motion for directed verdict

3. ∆'s case

4. π's and ∆'s motions for directed verdict

5. Jury instructions

6. Jury verdict

· Post-verdict motions

1. Motion for new trial

2. Motion for judgment notwithstanding the verdict

· Appeal

Intentional Tort Actions

· Battery, assault, trespass to land, trespass to chattels and conversion, intentional infliction of emotional distress

· Functions: compensation (compensatory damages), vindication (nominal damages), punishment (punitive damages)

· All elements must be proven in order to pursue nominal and punitive damages, but to pursue compensation, must demonstrate proof in cause in fact of harm to π

· Tort v. criminal: πs receive monetary awards in torts, but ∆s must pay fine or serve prison sentences in criminal cases

Battery (must be alleged in complaint by π)

· Nominal damages flow automatically when the prima facie case of battery has been proven

· Usually $1 and are symbolic of the vindication of π’s rights

· Compensatory damages make the π whole

· Must prove resulting harm from harmful or offensive contact

· Punitive damages are awarded only when malice or evil intent by ∆ is shown

· Punish ∆ for his actions

· Restatement (Second) of Torts § 18 (1965): a battery consists of the infliction of harmful or offensive contact upon another with the intent to cause such contact or the apprehension that such contact is imminent

· Transferred intent under Restatement (Second) of Torts § 16 (1965): If an act is done with the intention of affecting a third person in the manner stated in Subsection (1), but causes a harmful bodily contact to another, the actor is liable to such other as fully as through he intended to affect him

· Double transfer: intent to assault A but batters B, the assault and batter transfer to B

Prima Facie Case

· Nominal and punitive damages

· Act by ∆ (must be volitional)

· Intent to cause harmful or offensive contact (last to be reviewed)

· Purpose test: purpose is to cause harmful or offensive contact

· Knowledge test: must have known that harmful or offensive contact is substantially certain to occur

· May use circumstantial evidence since it is not likely ∆ will admit intent

· Cause in fact (action caused result)

· Harmful or offensive contact (evil, malice or aggravated conduct)

· Offensiveness judged by reasonable person standard

· A person does not have to be aware of the offensiveness of the contact at the time it occurred

· Time, place, circumstances, and relationship under which the act is committed will necessarily affect its unpermitted/offensive character

· Compensatory damages

· Cause in fact

· Harm to π (physical or nonphysical)

Assault
· Apprehension judged by the reasonable person standard

· Imminent means right now – future threats of harm are not actionable

· π must be aware of the harmful or offensive contact at the time in order to be afraid of it

· Unlike battery where π can realize offensiveness after the fact

· Restatement (Second) of Torts § 21 (1965): assault is effectuated when one acts intending to cause harmful or offensive contact with the person of the other or [the] imminent apprehension of such contact

· Threat of future harm will not support an action for assault because such a threat does not create an apprehension of imminent contact

· Conditional threat: does not give rise to an assault action because the π can comply with the condition, thereby avoiding the threatened harm

Prima Facie Case
· Nominal and punitive damages

· Act by ∆

· Intent to cause a reasonable apprehension (last to be reviewed)

· Purpose test: purpose is to cause apprehension of imminent harmful or offensive contact 

· Knowledge test: knowledge that the apprehension is substantially certain to occur (must have known)

· Cause in fact (action caused result)

· Reasonable apprehension of an imminent harmful or offensive contact (evil, malice or aggravated conduct)

· Compensatory damages

· Cause in fact

· Harm to π (physical or nonphysical)

· Was there harm that resulted from the apprehension?

False Imprisonment
· Must be aware of the imprisonment or be harmed by it

Prima Facie Case
· Nominal and punitive damages

· Act by ∆

· Intent to confine (last to be reviewed)

· Purpose test: purpose to confine

· Knowledge test: did the ∆ have knowledge that confinement was substantially certain to occur?

· π must be restricted to a limited area without knowledge of reasonable means to escape and must be aware of the confinement at the time thereof or else be harmed by the confinement

· Cause in fact (action caused result)

· Confinement: (5 types, 3 most important)

· By actual or apparent physical barriers

· By overpowering physical force, or by submission to physical force

· By submission to a threat to apply physical force to the other’s person immediately upon the other’s going or attempting to go beyond the area in which the actor intends to confine him

· Compensatory damages

· Cause in fact

· Harm to π (physical or nonphysical)

Intentional Infliction of Emotional Distress
· Modern tort, no nominal damages awarded (contrary to tradition in assault, battery, and false imprisonment)

· Severe emotional distress does not have to happen immediately; like battery, offensiveness can be realized later

· Must also factor in natural human responses; the person might freeze or be in a state of shock or disbelief while the vent is transpiring

· “Cause of action established when it is shown that one, in the absence of any privilege, intentionally subjects another to mental suffering incident to serious threats to physical well-being, whether or not such threats are made under circumstances [that would] constitute technical assault”

· Restatement of Torts § 46 (1947) (amendment to 1934 statement): one who, without privilege to do so, intentionally causes severe emotional distress to another is liable for (a) such emotional distress, and (b) for bodily harm resulting from it

· Restatement of Torts §§ 306, 312: in many cases mental distress could be so intense that it could be reasonable foreseen that illness or other bodily harm might result; if the ∆ intentionally subject the π to such distress and bodily harm resulted, the ∆ would be liable for negligently causing the π bodily harm

· A ∆ who intentionally subjects another to mental distress without intending to cause bodily harm would nevertheless be liable for resulting bodily harm if harm was foreseeable

· Restatement of Torts § 46: extreme and outrageous conduct may arise from an abuse by the actor of a position or a relation with the other, which gives them actual or apparent authority over the other, or power to affect their interest

· No liability will attach where the actor has done no more than to insist upon their legal rights in a permissible way, even though they are aware that such insistence is certain to cause emotional stress

· Employer may have some privilege to discipline, and unless harassment is sustained, it may not be actionable

Prima Facie Case
· Compensatory and punitive (?) damages

· Act by ∆

· Extreme and outrageous conduct

· Words alone may suffice but simple insults are not actionable

· Courts will consider the totality of circumstances

· Cause in fact (action caused result)

· Severe emotional distress (reasonable person standard unless ∆ knows of π’s particular susceptibility to emotional distress)

· Exceptions: common carriers and public utilities are held to a stricter standard; they may be held liable for insults not ordinarily actionable; cases based on racial or gender attacks or insults may be actionable even if not amounting to a traditional tort

· Extensions: liability to third persons; ∆ may be held liable for emotional distress to π’s family if their presence was known to the ∆

· Intent to cause severe emotional distress or reckless act (last to be reviewed)

· Cause in fact

· Proximate cause

· ∆ is not proximate cause of emotional distress unless π is direct π

· π is indirect π and 

· Present + close relative + severe emotional distress

· Present + resulting physical manifestations

· Compensatory damages (awarded upon proof of severe emotional distress)

· Cause in fact

· Majority rule: expert testimony or proof to provide evidence of severe emotional distress not required

· ∆’s “flagrant” outrageous conduct will suffice

· Physical manifestations of distress are proof enough

· Emotional distress is never precisely quantifiable

· Minority rule: expert testimony or proof of severe emotional distress is required

· Harm to π (physical or nonphysical)

· Emotional distress

· Bodily harm that results

Trespass to Land
· Trespass by mistake or through carelessness will ordinarily not justify an award of punitive damages because the element of mistake negates the requisite proof of malice

· For intent to enter, the defendant must intend to intrude but there is no burden to prove that the trespasser knew or should have known that she is not allowed to enter, or that she acted with the specific purpose or motive [to commit a trespass]

· Remedy for this wrong is given for the interference with the possessor’s interest in excluding others from the land

· When actor knowingly enters the land without consent, coupled with a complete disregard of the owner’s protected interest in exclusive possession, there is a justified imposition of punitive damages

· Public policy: society and landowners have more than a nominal interest in excluding others from private land, and actual harm is caused whether or not it can be measured in mere dollars

· Assuming that the requirements for punitive damages are met, nominal damages will support an award for punitive damages in a trespass to land action

Prima Facie Case
· Nominal and punitive damages

· Act by ∆

· Intent to enter onto land (last to be reviewed)

· Requires that ∆ “intentionally keep walking even though you know you aren’t sure whether this is your land or not”

· Purpose test: purpose is to enter real property

· Knowledge test: ∆ has knowledge that it is substantially certain that they will be entered into the real property at issue

· Cause in fact (action caused result)

· Interference with π’s real property interests

· Three ways to trespass (Restatement (Second) of Torts § 158 (1964)):

· ∆ enters the land in the possession of the other, or causes a thing or third person to do so, or

· ∆ remains on the land after being told to leave, or

· ∆ fails to remove from the land a thing which he is under a duty to remove

· Compensatory damages

· Cause in fact

· Harm to π (physical or nonphysical)

· Harm to property

· Harm to person (physical or emotional)

Trespass to Chattels
· No nominal damages available

Prima Facie Case
· Compensatory and punitive (?) damages

· Act by ∆

· Intent to interfere with chattels (π’s possessory right in personal property) (last to be reviewed)

· Purpose test

· Knowledge test

· Cause in fact (action caused result)

· Interference with π’s possessory right in personal property

· Resulting harm to chattels

· Cause in fact

· Harm to π

· Harm to property (diminution of fair market value or cost of repair)

· Harm to person (physical or emotional)

Conversion Cause of Action
Prima Facie Case
· Nominal and punitive (?) damages

· Act by ∆

· Intent to appropriate (last to be reviewed)

· Purpose test

· Knowledge test

· Cause in fact (action caused result)

· Appropriation

· Cause in fact

· Harm to π (physical or nonphysical)

· Harm to property (fair market value at time of tort plus damages) – forcing a sale onto ∆

· ∆’s prompt offer to return mitigates damages if the ∆ acquired the chattel in good faith and did not affect its value or condition

· Replevin: π may obtain return of chattel and collect damages for detention

· Harm to person (physical or emotional)

Defenses To Intentional Tort Actions
· Consent to a legal act, consent to an illegal act (majority vs. minority), defense of property, defense of self-defense

Consent
· Types of consent:
· Express (written or verbal)
· Implied in fact
· Based on inferences that a reasonable person would make from π’s conduct
· Not always reliable since reasonable persons can make different inferences
· Implied in law
· π is not capable of consent or family members are not available to consent on π’s behalf
· In emergency situations, consent is implied in law
· Give doctor permission to save patient’s life
· Usually in an emergency situation, patient is unconscious or gravely injured
· Terms of consent
· Did ∆ act within scope of consent?
· If so, was consent void?
· Fraud/mistake/duress
· Express misrepresentation (active fraud)
· Has knowledge yet failed to disclose (passive fraud) (STD cases with regard to consent and sexual intercourse)
· Mistake of law: caused by ∆, renders act void
· Mistake of fact: π fails to understand nature or consequences of invasion of person/property, consent is void
· Lack of consent to medical treatment
· Lack of informed consent
· Incompetency of π (e.g. if a minor)
· Consent to illegal act
· Majority rule (consent to illegal act was void – Teolis)
· Minority rule (consent is a valid defense to an illegal act – McNamee)
· The state has an interest in not allowing consent to be an affirmative defense to actions that they consider battery offenses; courts often say that the state is a party; the state steps in and takes the plaintiff’s side in these cases

· Both parties can receiver damages for injuries received from one another because of the unlawful nature of their act

· Cannot consent to: taking own life, or taking other’s life

· TIT (2d) “compromise rule” (Bishop)
· “Participant in a violent game have assumed the risk ordinarily incident to their sport, but such ordinary risk does not include wrongful inflictions of injury. It is without [a blow inflicted in a friendly, mutual combat] – a mere sporting contest – is not unlawfully inflicted, the parties being engaged in the violation of no law…”
· Restatement (Second) of Torts (1977): consent to sexual intercourse is not equivalent of consent to be infected with a venereal disease 
· “A consents to sexual intercourse with B, who knows that A is ignorant of the fact that B has venereal disease” – B is subject to liability to A for battery
· See Kethleen K. v. Robert B.: certain amount of confidence and trust exists in any intimate relationship, at least to the extend that one sexual partner represents to the other that he or she is free from venereal or other dangerous contagious diseases
Defense of Property
· Necessity
· Trespass by π (threat to property)
· ∆ demands that π leave (unless futile)
· ∆ “reasonably believes” that force is necessary
· Reasonable force
· Comparable, but not death or serious bodily harm
· Restatement of Torts § 77 (1934): intentional infliction upon another of a harmful or offensive contact or other bodily harm by a means not intended to cause death or serious bodily harm is privileged for the purpose of preventing or terminating another’s intrusion upon the actor’s possession of land or chattels, if:

· Such intrusion is not privileged, and

· The actor reasonable believes that the intrusion can be prevented or terminated only by the immediate infliction of bodily harm, and

· The means he uses are reasonable, and

· He has first requested the other to desist from the intrusion, and the other had disregarded the request, or he reasonable believes that a request will be useless, or it will be dangerous to make the request, or substantial harm will be done to the land or chattel before a request can be made

· Restatement of Torts § 78: this privilege is not affected by the fact that the other reasonable by mistakenly believes that he has a right or privilege to intrude, unless the actor intentionally or negligently causes the other’s mistake

· Restatement of Torts § 82: where an owner uses more force in the protection or recovery of his property than the circumstances justify, he is liable for so much of the force as is excessive (can take into account the size, physical condition, and ages of parties involved)

· Even if there is physical injury that results from appropriate force in the defense of property, the defendant is not liable unless the actor acted with malice

Defense of Self-Defense
· Necessity
· Assault, battery or false imprisonment by π (threat to person)
· Does ∆ have a duty to retreat?
· No duty to retreat in states west of Mississippi
· No duty in own home or place of business
· ∆ “reasonably believes” that force is necessary
· Reasonable force
· Comparable, including death or serious bodily harm
· Continued too long?
· Public policy: it is about peace of mind; people should not be subjected to excessive threats of harm, so we make them actionable

· Restatement (Second) of Torts § 63 (1) (1965): an actor is privileged to use reasonable force, not intended or likely to cause death or serious bodily harm, to defend himself against unprivileged harmful or offensive contact or other bodily harm which he reasonably believes that another is about to inflict intentionally upon him

· Words alone may not be sufficient to constitute an assault; however, threats coupled with the present ability to carry out the threats are sufficient when once is placed in reasonable apprehension of receiving injury

Defense of Others
· Necessity

· Assault, battery, or false imprisonment by π to “other”

· ∆ reasonably believes force is necessary

· Traditional rule: from “other’s” perspective

· Protects the ∆ if the person protected is actually privileged to defend himself or herself

· Modern rule: from ∆’s perspective

· Protects the actor’s reasonable mistake

· Reasonable force

· Comparable, including death or serious bodily harm (but not more than other could use in self-defense)

· Excessive force can be found when the danger is eliminated

· American Law of Torts § 5:10 at 810: self-defense and defense of family are seen more often in criminal law; also appropriate in civil actions

· ∆’s action cannot be excess of the privilege of self-defense, no more than was necessary or reasonable

· Assault on a third party in defense of a family member is privileged only if the defendant had a well-grounded belief that an assault was about to committed by another on the family member

· Restatement (Second) of Torts § 76 (1965): a person is privileged to defend a third person if the actor correctly or reasonably believes that

· The circumstances are such as to give the third person a privilege of self-defense, and

· His intervention is necessary for the protection of the third person; ∆ is privileged to use reasonable force to defend another even if the ∆ is mistaken in thinking that intervention is necessary, provided that the mistake is reasonable

Felony Arrest
· Necessity
· Felony by π
· ∆ had probable cause to arrest?
· ∆ reasonably believes force is necessary
· Reasonable force
· Comparable, but death or serious bodily harm only if felony of violence
· If non-violent felony, comparable force but no death or serious bodily harm
Intentional Torts and…
Bankruptcy
· Tort judgments are dischargeable; however, a tort judgment for willful or malicious injury is not dischargeable

· Intent in the context of bankruptcy and insurance

· Specific intent to cause actual injury to the plaintiff

· Purpose to cause harmful or offensive contact

· In tort, we look at purpose and knowledge that harmful or offensive contact is substantially certain to occur

· Willful

· Specific intent to cause actual injury to plaintiff

· Purpose to cause harmful or offensive contact

· Knowledge that harmful or offensive contact is substantially certain to occur

· Malicious

· Specific intent to cause actual injury to plaintiff
· Purpose to cause harmful injury to plaintiff
· Depends on the context and nature of injury
· Majority Rule

· Applies when there is proof of any type of intent
· Specific intent
· Knowledge test of intent

· Purpose test of intent

· Minority Rule

· Applies only when you have proof of Specific Intent

· 11 U.S.C. § 523 (a)(6)
· A tort action for a willful and malicious injury is nondischargeable in bankruptcy
· Willful conversion judgment is nondischargeable

· Innocent or technical conversion judgment is dischargeable in bankruptcy
· No ruling on inferred intent judgment for willful and malicious injury
· Nominal damages to vindicate, compensatory damages for the status quo, and if there’s malice, they need to be punished with punitive damages
· If they are relieved of the punishment, the whole point of damages loses its purpose since it was a malicious and intentional tort
Bankruptcy
· Insurance liability excludes:

· Specific intent

· Knowledge test

· Purpose test

· Insurance liability covers (unless a specific provision states otherwise):

· Transferred intent

· Recklessness

· Negligence

· Majority view: insurance companies refuse to cover an intentional tort as a matter of public policy

· Minority view: minority of insurance companies will cover some intentional torts, but not Specific Intent torts

· Intentional torts, punitive damages, and liability insurance

· If the policy does cover a particular intentional tort (like one based on the doctrine of transferred intent), the jury must decide the policy extends to the punitive damages too
· Must ask if the policy explicitly excludes punitive damages
· If it does not, must determine if there is a statutory prohibition against insurance company covering punitive damages

· If there is no statutory prohibition, is it against public policy to have insurance company pay punitive damages?

· Jurisdictions are split on this issue
· Those opposed to insurance companies paying punitive damages say they are awarded to punish and deter, which is a public policy rationale
· Those who approve liability coverage of punitive damages emphasize the freedom to contract and those covered by such insurance will still have to pay high premiums and other fees
Minor Defendants
· First, one must establish that the child is a tortfeasor

· Minority Rule: Rule of Sevens (derived from Common Law and Criminal Law)

· Below 7, incapable of a tort; 7-13, kind of capable (depends on the kid); 14 and older, definitely capable of a tort
· Majority Rule: ask ourselves what a child of similar age under similar circumstances “knew”

· Developed for the law of torts in the civil courts
Prima Facie Case for Battery by a Child
· Nominal and punitive damages

· Act by ∆ (must be volitional)

· Intent to cause harmful or offensive contact (last to be reviewed)

· (Specific Intent for insurance and parental vicarious liability statute purposes only)

· Purpose – an admission

· Knowledge – knew that harmful or offensive contact was substantially certain to occur

· Can be inferred

· Cause in fact 

· Harmful or offensive contact (evil, malice or aggravated conduct)

· Compensatory damages

· Cause in fact

· Harm to π (physical or nonphysical)

Strict Liability
	Insurance Coverage
	Specific Test

Majority | Minority
	Purpose Test

Majority | Minority
	Knowledge Test

Majority | Minority
	Parental Vicarious Liability

Majority | Minority

	Parental Vicarious Liability
	No | No
	No | Yes
	No | Yes
	Yes | Yes

	Statutory Parental Vicarious Liability
	Yes | Yes
	Yes | No
	Yes | No
	


· Rule of Sevens: below seven, presumed incapable, between seven and fourteen, presumed rebuttable, and over fourteen, presumed capable

· A parent can be vicariously liable if the child acted willfully or maliciously (statutory law) too

· Parent has custody or control of child

· Intentional torts and vicarious liability

· Strict liability

· Single transfer of intent

· Transfer between torts or persons but not both

· Cannot transfer intent from IIED or conversion

· Double transfer of intent

· Transfer of both torts and persons

Vicarious Liability of Employers: strict liability cause of action

· Civil liability for tort of another person (employer of an employee)

· Enterprise theory of vicarious liability: focus on risks (e.g. increasing prices for goods due to payment of judgments)

· Rationales: deterrence, compensatory, enterprise

· Parental liability: deterrence, compensatory

· Majority rule:

· Restatement of Torts § 228 (4-prong test): master is liable for torts of servant if servant is acting within scope of his employment

· Employed to perform such work

· Within authorized time and space limits

· Actuated in part by a purpose to serve the master

· Force intentionally used not unexpected by master

· Conduct of servant is not within scope of employment if

· Different in kind from that authorized

· Far beyond space and time limits

· Too little actuated by purpose to serve master

· Employer’s vicarious liability if intentional tort by servant of master (common law)

· Master has control of servant

· No control over contractual relationships

· Strict liability

· Within scope of employment

· Bushey test: characteristic risk or foreseeable risk

· Proof of the employee acting for the purpose to serve the master is no longer necessary (Restatement of Torts § 228 no longer applicable)

· Imposes liability when it can be described as fairly characteristic or inherent risk of the enterprise – the Navy creating this type of risk and is therefore liable to the plaintiff

· Outside scope of employment, but is “aided” in accomplishment of tort

· Time and space still matter, and

· An employer wouldn’t be liable for case in which the employee acted purely out of personal motivations

· Restatement of Torts § 909 (Minority Rule): master is liable for exemplary/punitive damages because of the acts of his agent, but only if

· The agent was employed in a managerial capacity and was acting in the scope of employment

· Note regarding sexual battery in medical context:

· Whether or not the risk of the tort has been engendered by (or an “outgrowth of), typical of or broadly incidental to,” or generally foreseeable consequence of the Hospital’s enterprise

· A sexual tort will not be considered engendered by the employment unless its motivating emotions were fairly attributable to work-related events or conditions

Animals
· Restatement (Third) of Torts: the owner or possessor of a wild animal is subject to strict liability for physical harm called by the wild animal

· Defines wild animal as one that

· Belongs to a category which has not been generally domesticated and which is likely, unless restrained, to cause personal injury

· Owning a wild animal is “an unusual activity, engaged in by a few, which imposes on others significant risks that are unusual and distinctive”

· Domesticated animals

· Owner or possessor of an animal that the owner or possessor knows or has reason to know has dangerous tendencies abnormal for animal’s category is subject to strict liability for physical harms caused by the animal which ensue from dangerous tendency (Benke case)

Abnormally Dangerous Activity
· In keeping with the Oregon Supreme Court’s analysis in Koos, the Restatement (Third) of Torts has returned to a “two-criteria standing” for defining an “abnormally dangerous activity”
· An activity is abnormally dangerous if:

· The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and

· The activity is not a matter of common usage

Prima Facie Case
· Act by ∆

· Abnormally dangerous activity (decided by judge; precedent)

· High risk of harm; clearly grave injury

· Risk of harm cannot be eliminated

· Common usage? No

· Cause in fact

· Proximate cause

· Harm to π

Recklessness
· Restatement (Third) of Torts: a person acts with recklessness in engaging in conduct if

· The person knows of the risk of harm created by conduct or knows facts that make that risk obvious to anyone in person’s situation, and

· Precaution that would eliminate or reduce risk involves burdens that are so slight relative to magnitude of risk as to render person’s failure to adopt precautions a demonstration of person’s indifference to the risk

Prima Facie Case
· Act by ∆

· Reckless act

· Duty of reasonable care

· Breach

· Highly foreseeable chance of harm

· ∆ knew

· ∆ really should have known (obvious)

· (Objective: punitive damages not allowed)

· Highly unreasonable risk of harm

· Magnitude of risk greatly outweighs utility of ∆’s conduct

· Likelihood of harm > cost of precautions

· Severity of harm  > utility of ∆’s act

· Cause in fact

· Proximate cause

· Harm to π

Negligence Liability
· Liable for negligent conduct

· Deter such conduct to prevent dangerous situations

· According to a duty of reasonable care/ordinary prudence standard

· Should have known, but not intentional (careless)

· If breached, π cannot obtain punitive damages since there was no malice/evil intent

· Nominal damages and compensatory damages

Negligence
· Cause in fact tests

· “But for” test: ∆ would not have been harmed but for π’s negligent act

· ∆-friendly test

· Substantial factor test: π’s negligent act was a substantial factor in harming ∆

· Can be more than one substantial factor

· Pro-π test

· Proximate cause tests

· Direct consequences test: π’s injury is a direct consequence of ∆’s act

· Potential superseding act caused by a third party to second ∆

· May override ∆’s liability

· Foresight: foreseeable chance of committing harm to someone at time of conduct

· How far out do we determine whether the π is a foreseeable victim of ∆’s conduct?

· Medical malpractice
· In Sheeley, who can testify as to the customs in medical practice to determine what a reasonable ________ person would do?

· In Helling, a doctor cannot use custom to avoid liability for failing to test for glaucoma

· In Cobbs, there is a duty to warn if the medical procedure entails a risk of death, serious bodily harm, or other material risks

· Procedural effect of proof

· NPS/Criminal Statutory duty (violation is negligence per se only with regards to criminal statutes)

· Presumption of negligence; Directed verdict for ∆ unless rebuttal by ∆

· Jury Instruction: you must find ∆ negligent

· During trial
· P's case = proof of violation of criminal statute
· P's motion for directed verdict = denied because opportunity for D to rebut

· D's case

· Option 1: D silent

· Option 2: D rebuts

· P's Motion to directed verdict (option 1: granted, option 2: denied)

· Custom or statute as evidence of negligence

· Directed verdict for π?

Prima Facie Case
· Act by ∆

· Negligent act

· No duty

· No duty for nonfeasance unless (if exception then duty of reasonable care)


· Duty to rescue and ∆ knew or should have known of peril and special relationship

· Duty to protect π and foreseeable peril and special relationship

· Duty to control ∆ and foreseeable peril and special relationship

· Limited duty (duty to warn)

· Duty of reasonable care

· Civil Statutory Duty

· Applicable per legislature

· Only legislative excuses

· Criminal Statute Duty (CNPS)

· Applicable? 3-prong test

· Safety statute?

· Covers class of people to whom π belongs?

· Cover type of harm sustained by π?

· Excused violation?

· Duty to do what a reasonable ________ person would do under ________ circumstances

· Breach of duty of reasonable care

· Duty of reasonable care judicially defined

· Judge:

· Foreseeable chance of harm

· ∆ knew or should have known of chance of harm

· Unreasonable risk of harm

· Magnitude of risk outweighs utility of ∆'s conduct (focused on cost of precautions)

· Jury: 

· Did ∆ do what a reasonable ________ person would do under ________ circumstances?

· Civil statute? Violation of statute?

· Criminal statute? Violation of statute?

· Custom: noncompliance = negligence by ∆

· Breach of limited duty

· Cause in fact

· “But for” test

· Substantial factor test

· Proximate cause

· Tests

· Direct consequences

· Foresight

· Scope of the risk

· Policy considerations: consistency over time, keyed to judicial rulings exclusively

· Precedents for “recurring fact patterns”

· Rescuers (Wagner)

· Subsequent

· Eggshell π rule

· Harm to π

Duty of Rescue
· Negligence act

· No duty

· Based on policy

· Based on status

· Based on inaction

· No duty for nonfeasance unless

· ∆ was cause in fact of harm to π

· ∆ had a duty to protect π

· A has a relationship of control over person creating risk of harm

· Limited duty

· Duty of reasonable care

· Breach of duty of reasonable care

· Foreseeable chance of harm

· Unreasonable risk of harm

Negligent Infliction of Emotional Distress (compensatory damages)

· Rare to have two direct πs in such cases (e.g. Molien: doctor advised patient to tell husband of syphilis disease – two πs)

Prima Facie Case
· Act by ∆

· Negligent act

· Duty

· Breach

· Foreseeable chance of harm

· Unreasonable risk of harm

· Cause in fact

· Proximate cause (policy test)

· ∆ is not proximate cause of emotional distress unless π is direct victim and

· Physical impact

· Zone of danger

· Resulting physical manifestations (RPM)

· Serious emotional distress (SED)

· π is indirect π and

· Zone of danger

· RPM and close relative and near

· SED and close relative and present

· Harm to π (emotional distress)

Product Liability and Manufacturing Defects
· Escola v. Coca-Cola Bottling Co. of Fresno: π relied on doctrine of res ipsa loquitur which permits π to introduce circumstantial evidence to infer negligent act (duty and breach) and cause in fact where direct evidence is not available

· Doctrine creates a presumption of negligence

· ∆ must have had exclusive control of the thing causing the injury (i.e. Coca-Cola bottle) and accident would not have occurred if ∆ was not negligence

· Π did not change conditions of bottle, no excessive force was used

· Traynor: introduced strict liability for product liability by manufacturers

· Compensate victims while encouraging production

· Contractual ways to avoid liability

· Consumer Expectation test: establishes product’s risks and utility; determines whether a reasonable consumer would consider the product design unreasonably dangerous

Prima Facie Case
· Act by π

· Defective product

· Manufacturing defect (Cronin v. J. B. E. Olson Corp)

· Design defect (Barker v. Lull Engineering Co.)

· Barker Test/Ordinary Consumer Test Design

· Plaintiff proves that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner, or

· Plaintiff proves that the product’s design proximately caused injury and the defendant fails to prove, in light of relevant factors , that on balance the benefits of the challenged design outweigh the risk of danger inherent in such design

· Risk/Benefit Test

· If the risk outweighs the benefit, there is a defective product

· Probability of harm

· Gravity of harm

· Utility of product

· Cost of reasonable alternative design

· Duty to warn (Edwards v. Basel Pharmaceuticals)

· Cause in fact

· Proximate cause

· Harm to π

Defenses to Negligent Causes of Action

	Recklessness
	Negligence
	Strict Liability (blasting, animals)

	Express Assumption of Risk
	Express Assumption of Risk (scope? void?)
	Express Assumption of Risk

	Implied Assumption of Risk
	Implied Assumption of Risk
	Implied Assumption of Risk

	Contributory Recklessness
	Contributory Negligence
	Advertent Contributory Negligence


· In strict liability, defenses require proof of knowledge of risk yet continued to proceed

Assumption of Risk
· Express: written or oral (real contract)

· Absolute defense to action for negligence, even if jurisdiction has abolished assumption of risk doctrine

· Implied: based on conduct

· Inferred agreement between parties

· Parties are often strangers at time of incident

· Subjective criterion: what the particular π in fact sees, knows, understands, and appreciates of the extent of risk he incurred

· When one knowingly accepts a dangerous situation, the duty ∆ owes the π is terminated regardless of whether π acted reasonably (Kennedy v. Providence Hockey Club, Inc.)

· Exercising free will in encountering risk (contributory negligence: no free will)

· Primary: π impliedly assumes risks that are inherent to a particular activity (e.g. sports)

· Participants properly may be held to have consented by their participation to those injury-causing events which are known, apparent or reasonably foreseeable consequences of the participation

· Participants are still required to not act negligently

· Secondary: π knowingly encounters risk created by ∆’s negligence

· True defense, asserted after π establishes a prima facie case of negligence

· Involves either reasonable or unreasonable conduct by π

· π is not barred from recovery by assumption of risk unless the degree of fault is greater than negligence of ∆ (Davenport v. Cotton Hope Plantation Horizontal Property Regime)

· Blasting (or other abnormally dangerous activities): strict liability if foreseeability of danger is great and negligence if likelihood of injury is remote

· Π can be held negligent if he knew of the dangers from the blast and chooses to remain in an exposed position (Southwick v. S.S. Mullen, Inc.)

· Assumption of risk in a modified comparative fault regime

· Four requirements:

· π has knowledge of facts of dangerous condition

· π knows condition is dangerous

· π appreciates nature and extent of danger

· π voluntarily exposes himself to danger

· Courts are slowly abolishing implied assumption of risk due to incompatibility with comparative fault regimes (Davenport)

· Exception: in Ritchie-Gamester v. City of Berkley, abolished doctrine, but gave rise to saying ∆ owes no duty to π since she assumed risk of partaking in ice skating (recreational activities)

· No duty for participants in a recreational activity unless they act recklessly
Strict Liability Affirmative Defenses
· Express assumption of risk

· Disclaimers?

· Individualized express consent; negotiated

· Implied assumption of risk

· Advertent contributory negligence (π knew)
· Inadvertent contributory negligence (π should have known)

Contributory Negligence
· Affirmative defense; contributory negligence precludes π from recovering in negligence

· ∆ has burden of proof on the elements of defense of contributory negligence

· π is at fault, cannot shift loss to ∆

· Not a defense in a common law recklessness cause of action

· Objective criterion: how the reasonable man of ordinary prudence would have acted in the particular case

· Contributory negligence per se if π violates a statute

· Defense to contributory negligence: negligently encountering a risk and falling victim

· Contributory negligence is not a defense to strict liability for animals unless π knowingly and unreasonably subjects himself to the risk of a wild or abnormally dangerous domestic animal

· π’s assumption of risk of harm is a defense to strict liability for animals

· Comparative fault

· Pure comparative fault: π’s damages are reduced in proportion to the percentage negligence attributed to him

· % of fault related to % of recovery

· Modified comparative fault: π recovers as in pure jurisdictions, but only if the π’s negligence either does not exceed (e.g. 50%) or is less than (e.g. 49%) the ∆’s negligence 

· Majority rule: modified comparative fault (51% bar)

· If they are mostly at fault they are barred from recovery at 50% fault and reduces the damages of the recovery by % of fault from 49% down
	Contributory Negligence
	Pure Comparative Fault
	Modified Comparative Fault (51% Bar)
	Modified Comparative Fault (50% Bar)

	100%
	Pure

π recovers & reduced
	Bar

π recovers & reduced
	Bar

π recovers & reduced

	80%
	
	
	

	51%
	
	
	

	50%
	
	
	

	49%
	
	
	

	20%
	
	
	

	1%
	
	
	


Prima Facie Case
· Act by π

· Negligent act by π

· Duty

· Duty of reasonable care

· Criminal Statute Duty (CNPS)

· Duty to do what a reasonable ________ person would do under ________ circumstances

· Breach of duty to π

· Foreseeable chance of harm to π

· π knew (advertent) or should have known (inadvertent)

· Unreasonable risk to π

· Magnitude of risk to π outweighs cost of precaution

· Cause in fact

· Proximate cause

· Harm to π

Comparing Defenses

	Implied Assumption of Risk
	Contributory Negligence (advertent)
	Contributory Negligence (inadvertent)

	π knew
	π knew
	π should have known

	π voluntarily assumed risk
	Unreasonable risk (to own self)
	Unreasonable risk

	Kennedy v. Providence Hockey Club: π attended many games and knew of risk yet chose to sit in that spot (was not forced to attend)


	Southwick v. S.S. Mullen, Inc.: π spoke with other newsmen and knew of risk yet chose to remain in a high risk location

Davenport v. Cotton Hope Plantation Horizontal Property Regime: abolished Implied Assumption of Risk doctrine since it is incompatible with comparative fault and found that π’s negligence did not exceed ∆’s 
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